>> Tom Pahl: Good afternoon, everyone, and welcome loaitiose of you who were with us this
morning. Our first panel of this afternoon will deallwihe issue of "Evidence of Indebtedness in
Debt-Collection Litigation.” The moderator of our awill be Julie Bush, who's an attorney in
our division of financial practices here at the Federadl@@ommission. I'm gonna turn it over to
Julie.

>> Julie Bush: Thank you, and welcome back, everyotmpé you had a good lunch. We're so
glad that our -- you're here to join us for our afternpanel. I'd like to start by introducing our
distinguished panelists. First, we have Leslie Benden,igsh Maryland attorney in private
practice specializing in healthcare collection matt&ext is Eric Berman, a collection attorney
whose economist firm operates in New York, New Jerserth Carolina, Pennsylvania, and South
Carolina, and who's president of the Commercial Lawgaference of New York. Next is Brian
Bromberg, a New York state attorney with his own priatesumer-protection law practice. And
we have Judge Hiram Carpenter, who is the judge of theutfitnal district of Pennsylvania and
helped originate the Blair County credit-card court, Whi@’ll get a chance to discuss later in the
panel. Next is Lynn Drysdale, a Florida consumer-ptate@ttorney with Jacksonville area legal
aid who is co-chairman of the national associatiocoosumer advocates. And we have Judge
Fern Fisher of the New York state Supreme Court whieisleputy chief administrative judge for
New York city courts and has issued city debt collegpiolicy directives. James Flanagan doesn't

ap--

>> Eric Berman: He was originally going to take thenirgy this morning, so he may have gotten
held up.

>> Julie Bush: | see. Okay. He is -- | hope he'labke to join us, and he is a judge on the first
district court in Suffolk County, New York. Next to neeConnell Loftus, who's the managing
partner of Mann Bracken, LLP, a collection and debt#hgiyirm with offices throughout the
country. Next is Angela Martin, a consumer-protectaw attorney in private practice in North
Carolina, with extension experience representing mylipgrsonnel. Welcome, Judge Flanagan.

>> James Flanagan: Hello. I'm sorry.



>> Julie Bush: No problem.

>> James Flanagan: Train was late.

>> Julie Bush: Uh-huh. Next, we have Alexander chill-Munevar, who is a staff attorney with
Greater Boston Legal Services, who practices consbhmesing and elder law, among other
subjects, for low-income clients and helped draft pgntdassachusetts state debt collection
legislation. Next is Jerry Myers, a North Carolaebt-collection and creditor-rights attorney
with the Smith Debnam firm, who was named a supeydawy his peers.

>> Jerry Myers: [ Laughs |

>> Julie Bush: Next we have Judge Lorraine Nordlurtth'sva judge on the General District
Court for Fairfax County, Virginia, and helped develoat ttounty's best practices guide and
checklist for debt-buyer cases and also helped dther Virginia judges about dead collection
litigation issues. Nextis Adam Olshan, a New Engleonsumer collection attorney who
participated on both the Massachusetts small clabmg @vorking group and the Connecticut
bench bar small claims committee. Next is Datein, a pioneering Virginia consumer
protection lawyer who operates a private firm. Amcly, we're joined by Chi Chi Wu, a
National Consumer Law Center consumer-protectidarragy whose expertise encompasses
medical debt collection, among other matters. SmKlyou all for being here today. Our panel
will focus on evidence of indebtedness, and I'm goingytartd break our discussion into several
units. First, I'd like to talk about complaints and plegdtalking about what evidence is
contained or communicated in complaints, what isirequn various jurisdictions, and what
ought to be required, if anything. Next, | would like to dse how does or should the evidence
of indebtedness that's provided by collectors differ, dipgnon whether they're seeking a
default judgment or whether the case is contestedn MMhéke to discuss the issues whether the
evidence required by courts does or should differ foemwfit types of collectors, such as
creditors, third-party collectors, and debt buyers. after that, I'd like to raise the issue of how
courtroom legal clinics that are staffed by pro boniegal services attorneys intersect with



evidentiary issues, if at all, and whether such prograrflaence the amount or type of evidence
of indebtedness provided at the outset of the casd.oAce we get through all that, we'd like to
talk about what we should do going forward. What prieatpublic actors should do to address
the issues that we've brought out during the panelto&art it out, I'm wondering, if someone
would like to discuss what evidence is contained or conicated in the complaints in their
jurisdiction, and what -- and/or what evidence thegdyradd to the complaint to inform the
consumer about the debt. Yes. Mr. Berman?

>> Eric Berman: Sure. I'd like to refer to the Unit8tates Supreme Court. Bell Atlantic v.
Twombly, which set out the standard which says, "Camfd must contain enough factual
allegations to raise a right to relief above the sla¢we level on the assumption that all the
allegations in the complaint are true, even if doubtfalfact, specific facts are not necessary.
The statement need only give the defendant fair notieghat the claim is and the grounds upon
which it rests.” In regard to what we do, we will rathe plaintiff, provide the address, the
defendant, and provide the address. If it's a debt buyanclugle that in ours. We include the
cause of action. We include the amount that's due ingowith the date of default, which is
usually the date from which we request interest, depgrah the state and the jurisdiction, and |
believe that that standard, what | just described, fioebat the Supreme Court requires.

>> Julia Bush: Mm-hmm. Okay. Would anyone else likadd to that? Ms. Bender?

>> Leslie Bender: In the state of Maryland, whepeactice, most collection matters are heard in
the state district court, which has jurisdiction upb30,000, and in that instance, the court
requires that you attach some type of summary tassswith particularity what services were
rendered or what products were sold or whatever. S $¢gpe of at least summary bill. My
own practice is somewhat unique because | only represaithdare providers, so we have to
balance what we attach, consistent with Maryland lawh privacy considerations, because
under the Health Insurance Portability and Accountgiidt of 1996, we are only permitted to
disclose the minimum necessary. So, oftentimewiW@eed to redact sections of summary bills
that we attach to complaints. There is virtually netpall discovery to speak of in our district



courts, so the other information would never be providedssmies specifically requested by the
patient.

>> Julie Bush: Okay. Thank you. Yes, Mr. Mitchell-Muwar?

>> Alexander Mitchell-Munevar: Well, two things. itWrespect to the --

>> Julie Bush: Oh, and let me remind everyone, wherrgotalking, to try to talk close to a

microphone.

>> Alexander Mitchell-Munevar: | want to raise onerm@s to just give context to the
conversation, that part of what I've reviewed in Malgaetts and the information that I've
received indicates that the question of evidence and wméth supported or not oftentimes
doesn't even -- isn't even really an issue that gegslved or disputed upon for many of the
reasons that also got brought up in some of theeearibceedings where there isn't anyone on the
other side who is disputing the efficiency of the evigengut at the same time, within the
proceedings themselves, oftentimes many of these casey of the debtors, are -- either because
of core practice and the plaintiff's attorney, @awehing to resolve the matter. So, the question of
whether or not the underlying evidence actually is suffidie warrant the claim is something

that | often see doesn't really -- very rarely doeser get brought forth as a matter to be
resolved. In terms of the complaints that I'venseeaand again, I'm not trying to generalize, but
just based in my practice, the complaints are soahtat they may name the original debtor,
provide the address of the original debtor, provide theuabthat's being sought. Attached to

that is simply a one-page notarized affidavit fromesone who may not necessarily reside in the
state but claiming to be the keeper of records whdiesrthe debt. And then there isn't anything
else thereafter. Most of the cases in Massaclsusettbrought under small claims, which as
indicated in the newly reformed small claims rusiply it just has to be concise in technical
language, but if the complaint itself fails to alledidree elements of a prime official case, that

will not cause the complaint itself to be inapprojgriat

>> Julia Bush: Thank you. Yes, Mr. Olshan?



>> Adam Olshan: I've got good news, Alexander. Masssatks is the first state in, | think, the
country to undergo a 14-month-long benchmark conversatdmés collaborative, and at that
discussion, there were members of the national comslaw center. There were members of the
creditor bar. There was one legislator. There \etges, there were clerks, and the end result
was a knowledge-based recommendation to the chief judgestidted in itemized information
being required in Massachusetts small claims contplaifihe information that's now being filed
as of October 1 includes, in the case of debt bugleesname of the original creditor, the last four
digits of the original account number. The plaingfaiso required to indicate the amount sought
in all interests thereafter. So, | understand thadtnplaintiffs are now pleading the charge-off
amount and any alleged damage that follows chargeSoffthe end result is transparency, and |
think that -- we'll talk more about this through the pamgrbut | think that this Massachusetts
model and the way that the Massachusetts courtaientt this is a model that we can look to
follow around the country.

>> Julia Bush: Yes, Judge Nordlund?

>> Lorraine Nordlund: Well, actually, Massachusetssymot be the first. In Fairfax County, our
bench recognized that there were problems with regpéloe complaint itself. | know we'll get

in to sufficiency of the evidence later in the prograat as far as the complaint itself, we had a
similar type of event, if you will, where we broughtall of the stakeholders. We had people who
represent creditors. We had people who represent delée had national representatives. And
what we did was we had an open discussion. We inviteitipation, invited them to present any
evidence or documentation that they had in support of tiedative positions, and then we went
further than that and also contacted the OCC and lodk#dteaNational Banking Act, looked up
all the cases in support of the various positions, and wi@acame up with was a best-practices
list. And the part dealing with the complaint itselflicated that in the future, we would require
that in the complaint, they identify the originaéditor as well as the fact that the party suing at
this time was doing so on the basis of an assignn&mtidentifying both parties, because what
we had found was a lot of litigants were coming to csaying, "I have no idea who's suing me
and for what.” So, we required that they identifguieed that they go through and identify



principle interest, attorneys’ fees -- separatedbat We also have the affidavit, but that gets in
to the sufficiency of the evidence, so I'll reserve ldter. Thank you.

>> Julia Bush: Okay. Yes, Ms. Wu?

>> Chi Chi Wu: Actually, | think one of the models thapérsonally would like -- would support
-- And | should say | wasn't involved with the Massesgits process. That was one of my
colleagues, our debt-collection expert. But the stahttaat | personally like is the one from
Arkansas which requires for credit-card debts that ngt dil you have the information but you
have the actual documents, including evidence that theuater was the one who signed the
account application, a copy of the account agreemedta acopy of billing statements so that
you're not only talking about a summary of evidence betattual documents to prove the debt.
Now, that may not be required under Bell Atlantic wombly, but that's the standard for due
process under the Constitution, and certainly, statesequire a higher standard. With respect --
my specialty is medical debt. With respect to mediedt, | would have concerns -- | mean, | do
recognize that HIPAA does limit the amount of inforimatthat can be in the complaint. On the
other hand, one of the problems with medical debha&, you know, going back before the actual
collection lawsuit, what the patients often geh& summary bill, and they don't know whether
they actually should owe all the debt that's orbilidecause it's very summary, you know.
Procedure, $25,000, and it doesn't set forth the itelmizatnd hospitals under other healthcare
providers are notorious for double billing and overbilling, usmgng codes and whatnot.

>> Hiram Carpenter: Miss Wu, actually, in Pennsylvarsafa as | would be concerned as a
judge of a general jurisdiction trial court, I'm prettyahwon board with you. These are contracts,
and contracts are founded on writings. And so rigithfthe get-go, if you look at the
Pennsylvania rules of civil procedure, there would be aresgant of attaching something that
verifies the contract. And the fact is, that's anderful defense of the types of pleadings your
firmis filing. You can't come to Pennsylvania. | dordnivto hear an argument that there's a
Pennsylvania Supreme Court case saying that what | wowtbleoto be an inadequate pleading
is okay. And if you pull the Supreme Court on me, I'veggoblems. But I'm on board with you
that the contractual nature of these, more shoufildade Now, you can raise a legitimate



question, | think, whether you have to put it in the cammpl or whether it can be discovered. And
in our system, and | think I'm going to get a chance to atabut it a little bit later, our credit-card
court has really removed the problem. We don't haatepitoblem anymore of the inadequacy of
the complaint because we don't have any default judiggmehich ought to interest everybody, in
terms of participation, which is a problem here. We'tdmave default judgments. So -- and that's
why our court, taking an aggressive stance. But in tefrtiegleading, | think your view is the
better one.

>> Chi Chi Wu: Thank you. | appreciate that. By the whg,Arkansas court case was based on
the Federal Truth in Lending Act, and there is an agqnirat the Federal Truth in Lending Act
that level of proof is required.

>> Female Speaker: | wonder whether -- in a moment, Blomberg, whether Judge Flanagan or
Judge Fisher would like to comment on the kinds of evideheéthey tend to see in the

complaints before them and how that affects thaqiaaints in the dispute.

>> Fern Fisher: | think the complaints in New York as Mr. Berman would like them to be,
very scantily. Oh, sorry. | apologize. | said dmmplaints in New York are, as Mr. Berman
would argue that they should be, they're pretty scadtjtas very difficult for litigants to

discern what they're being sued for. So, they oftesagidhe original creditor, but since they've
been sold so many different times, it's very diftidal the litigant to figure out who the current
plaintiff is. The account numbers are not plantedanerthey really required under New York
law. There is some movement at our state legigatutry to fix all of this, but as you know, in
our media, our state legislature is dealing with somg aher serious issues right now. So |
don't think that legislation is going anywhere right ndBut | think that litigants are confused
when they receive a complaint, that the account bewsnwould be extremely helpful, and I'm not
even sure the last four digits are enough. You probady the full account number, and since
they're all still accounts, what difference doesakm) | think? And also a chain of how the

accounts been sold from agency to agency would bengadyehelpful.



>> Hiram Carpenter: Having the plaintiff prove theyhe tplaintiff, at a minimum, doesn't seem

too much.

>> James Flanagan: In my court, very often, well,trobthe cases that come in, if they're not
pled in the manner Mr. Berman and other attorneyts pinactice in the area -- he does provide the
information -- they do very often, when | get prolggants -- and that's most of the time -- | will
ask them this very simple question when they step upetbench. I'll say, "Do you know why
you're being sued?” And if | see XYZ Corporation whmught the debt from ABE, who bought

it from STP, who bought it originally from a well-knowmational credit card or bank, |

understand the person's confusion. Very often, thougbet'licases where they'll be sued by a
well-known national bank directly, and I'll ask theivyhy are you being sued?” And they'll say
no. And then I'll see proof that they signed off @ ¢redit card, et cetera. So, it's a balancing act
sometimes. But the biggest thing | do is, | tell thera#y for the lending institution or the
purchaser of the debt, "Counselor, whatever you intenaffer at the time of trial into evidence --
not saying it's getting in -- whatever document you waugfive, you will give to them now, or
you'll give it to them within the next 30, 45 days. Ttieraeys in my court have gotten now to
the point -- this is my 60th sitting in the same teuthat they will walk in with it ahead of time.
They'll say, "Judge, on the record, we're giving it tortheght now.” If it's $6,000 or less, we go
mandatory arbitration so they don't come back to seenmess they file for trial de novo. Ifit's
over $6,000, | set a trial date. | cannot remembelattéime | tried a consumer-debt case,
because the people either settle or they default. i kioow the last time -- Mr. Berman will bear
me out on this. | can't remember the last timgddta case with a credit card or a loan. | may
have one coming in Monday. We'll see. But -- Not figm, but it's a defendant who has been
very, very diligent. And she -- | keep asking herhére's an attorney in her background or in her
immediate family, and she denies it. But I-I-] -ddesn't pass the sniff test. But | tell them right
up front, "You have to give the discovery. | don'twnehether it's going to get in or not, but
give them everything.” And | want to see if they gignanything. All the bills, all the receipts --

| mean, I've seen them give stacks 3 or 4 inches tiAckl | require it right away and say, "Sir,
ma'am, here it is now. This is what they're clagni See you at trial.”

>> Adam Olshan: If | may, | was on that Massachusetts



>> Julie Bush: If you would please speak closer to tike.mWe've been told that the people on
the web -- viewing the webcast can't hear.

>> Adam Olshan: Thanks. | have never before beentdolspeak louder, so I'm happy that you
asked. Thank you. Happy to. Thank you. | served in tresdtdusetts Bench Bar Committee,
as well as the Connecticut Bench-Bar Committelegat Connecticut committee met 30 times. |
was at 29 of those meetings over a year's timerewas a lot discussed. This morning, Joanne
Faulkner was here. She chaired one of those subittems. Judge Abrams was also here, who
was on that committee, also. After all those nmegstiit was determined that we weren't
interested in taking down more trees to go along weghd¢bmplaints, that, in the 21st century,
contracts are not always in writing. As a matteiaof, more often than not, they're not. The
contract offer and acceptance occurs when the comsegeves the plastic and uses it at a store.
That's the contract. So, what was agreed to in Coinoewas that the small-claims complaint --
and, again, for purposes of transparency -- shoulddaa lot of information but not necessarily
more paper. The information includes the date of laghpat, the last payment amount, the
charge-off date, charge-off amount. If you have fenadate, plead the open date, the original
creditor name, the original creditor account numberd Al say more. | think that we have
consensus here on the round tables around charg®tifiael Kinkley, who is a consumer
attorney in San Francisco, agreed at that round tfadi¢he charge-off was a reasonable place to
begin with the checklist -- an itemized post-charffe-dhis morning, too, it seemed that the
group had some consensus around charge-off. So, | would stlggese begin there, and
perhaps we can reach some consensus right now, hiatisivould be in that checklist? I've got
Connecticut's right here. This isn't a default chetkIThis is the Connecticut Small-Claims
Judgment checklist. So, it was agreed that any judgtimenénters in the Connecticut small-
claims system must have this information as a minimamd | think that, with a lot of
information, there's transparency. | believe thatdonsumers will better understand what they
are being sued for. And in 60 days in Massachusetts, thaethere's more phone calls from
people who are getting sued, and that's what thisabaillit to us. We want to communicate and
hopefully resolve the matter so the matter canididsed for a judgment entering.



>> Julie Bush: Miss Martin, did you want to add something?

>> Angela Martin: Just one thing -- | haven't had tdpportunity to review either the Arkansas or
the Connecticut, and we did change our pleadings in Neatblina, but | will say that if you

only come forward with a bare-bones complaint -alvéhclients who have sued by two different

entities on the same debt. And if you use the Arkamsadel, then, with the original documents

that would lend to a greater credibility as to the geisctually having it as opposed to just bare-

bones pleading.

>> Julie Bush: Mm-hmm. And Mr. Mitchell?

>> Alexander Mitchell-Munevar: Just to follow up ohat was said before, that the Bench Bar
Committee that resulted in the changes in the sn@ths court, which most of the debt-
collection actions are brought within, again, thajust to give context, that came out of a four-
part series that the "Boston Globe" had done callée Debtor's Health," which highlighted a
number of problems going on and inequities in the prodggsthat wasn't the only reform that
came out of that series, although, albeit, good reforfhe&re are other reforms that are also on
the way that follow along with what Miss Woods pothtait, that there is current legislation
pending in Massachusetts filed by NCLC that's seekimgduire that the contract be attached
and be mandated to be part of the complaint. In addii that, we filed other -- to make a more
comprehensive reform, I've worked on legislation torease exemption protection and also to
reform the supplementary process in certain spemafies. So we are moving. | don't see the
benchmark as the changes in small claims as the |épelall, that there's clearly a progressive
movement that's been going on to reform both thet system as well as the requirements in

order to bring these actions forward.

>> Chi Chi Wu: | would just like to say, in response te tstatement that contracts are in writing,
the Federal Reserve Board would be very interestdchaw that credit-card contracts aren't in
writing. | mean, they're obviously in writing. We géit them, and they're required by Regulation
Z. And if they're required by Regulation Z, why not ditaccopy to the complaints?



>> Hiram Carpenter: Although [I'll agree with -- I'm lvigou on that one, too, but I'll agree with
him that a credit card is a continuous contract sogaeh time it's swiped, you may be agreeing
to new terms and conditions, you may be varying thé&acnbased on the changing terms on
your statement. All of that is true. But stilletlk’'s some written documentation of it, even so,

just for argument's sake.

>> Julie Bush: Okay, I'd like to hear from Mr. Myers.

>> Jerry Myers: Thank you. On the issue of the creglitl agreement, certainly, there is a written
set of terms and conditions that each consumezivest; and we all understand that. | think an
important part of all this is understanding how the tiat actually works. As was said earlier,
the issuance of the card is an offer to enter irdordract, and the use of the credit card is, In
fact, the formation of the contract. And that take place without there ever having been a
signature on anything. It's frustrating sometimes to septecreditors and to be repeatedly asked
for a signed agreement or a signed sales slip wheoatothing ever existed. It's very easy to go
onto the Internet and to apply for a credit card, tafggoved, to be given a credit-card account
number, to go to another website and make a charge, art tinever been a piece of paper that
was signed by anyone. So, it is almost as though 'shtéie notion that electronic records are
inherently unreliable and should not be depended on. Ahdtif the case, then we've set this

country back tremendously in the advance of commerce.

>> Julie Bush: Miss Bender and Mr. Bromberg, folloviayd Judge Nordlund.

>> Leslie Bender: | just wanted to step back for a miante point out, you know, as some of the
earlier panelists today stated, legal remedies andjgwmircourt to collect a debt is really not the
most cost-effective, because even once you obfatiganent, you still haven't resolved the
consumer receivable. So, | think that it bears maimgpthat it is not in any of our best interests,
any responsible collection attorney's interestaietso little information that it results in
consumer confusion over why you are going to court. €bersl observation | would make is
that there is nary a soul we bring a lawsuit agaihat we haven't already provided a collection
notice to, pursuant to the Fair Debt Collection ReastAct and that we haven't offered at least



one, possibly two opportunities for debt validatiots the way that we operate. Moreover, our
clients, who -- I would respectfully disagree with skl\MWu -- do not regularly and systematically
overcharge and overbill and double-bill the hospital pegieOur clients provide several bills
pursuant to other federal regulations that control hosy bill and receive payment for healthcare
services and have had -- on two or three, five, siesiones nine times -- provided statements to
patients and other information. So, by the time weaebtrt, there has been a debt-validation
opportunity. The underlying healthcare creditor has repggasent and offered statements of
account. If there's health plan involved, they've aésu an explanation of benefits. So, | think
that it would be important for this panel to understéuad we are probably on the same page.
Responsible collection attorneys want there to lffecent information attached to a complaint
so that a consumer is fully informed regarding whatohiser responsibilities are alleged to be.

>> Julie Bush: Thank you. Mr. Bromberg?

>> Brian Bromberg: Well, | disagree with that on virtyaévery point. Itis in the debt buyer's
interest to get a default judgment. Itis in the delyebs interest to freeze up the bank accounts.
It's in the debt buyer's interest to take that defaudigment and start garnishing wages as soon as
possible. The goal is to give as little informatiompassible to get that default judgment and
make sure no one fights, okay? These requirements -Bfrman's absolutely right. You
basically have to give name, rank, and serial numbbkat'sTall you need to do to make out your
claim in the New York courts. And you attach aselitts you possibly can ‘cause you want those
people defaulting. You want them going under. You wagetdhat garnishment. If you can still
freeze up the bank account, you want to freeze up éimktdccount. You want to use those 4-, 5-,
6-year-old addresses for where the person lives -- thdsieesses that came from the original
creditor that are now completely out of date, 'cayse want that default judgment, okay? Now,
as for what should be the rules, as for what should libere, instead of name, rank, serial
number -- and by the way, just doing name, rank, sewhber, that's all the attorneys have,
okay? As everyone knows from a few recent casetss tilbthey've got. They don't do any
meaningful attorney review. The case comes in. Oes gue initial letter -- you know, the
national G-notice letter. If someone responds toittitgal G-notice letter with a dispute, they get
back a single -- a single -- one paragraph. It s&ssHh, we checked with the creditor, and the



creditor says you really owe that money.” And undeiRerth Circuit decision of Chaudhry,
that's all they need to do. And then they go aheadhayd $¢end out that name, rank, and serial
complaint that Mr. Berman's so proud of. And the miexig you know, they got their default
judgment based on a 3-, 4-, 5-year-old address, someinfdsw, what should be in there,
okay? First of all, got to remember most of the stuffoing on default, okay? No one's going to
be coming in and asking for discovery. Most people donltvknaask for discovery, and there
are a lot of affirmative defenses that have to badad, okay? In New York, you lose your right
to attack standing if you don't plead it as an affirmatildense. You lose your right to attack
statute of limitations, if you don't plead it as afrafative defense. You might get to use these
things later in some hypothetical FDCPA case, asrabi violation -- great. You still get the
judgment against you, ‘cause you haven't raised themadfrarative defense. So, things have
to be front-loaded. You have to make the debt colle@nd make the debt buyers attach the
necessary information up front, ‘cause no one's evamgyatcopy of it at a later date. First of
all, you have to make sure they have the right addrEsat's another matter. You have to have a
copy of proof that the consumer signed the agreem&tats.have to have copies of the
cardholder agreements, amendments, chains of assigrpr@sf of assignment. You want to
have the name of the original creditor. You wantaweehcopies of the bills, if that's possible.
That gets a little weird, because you might end up giviwgyaome privacy rights. So, copies of
bills attached, it can go both ways on. Then you goate some kind of breakdown. For God
sake, who knows what's in these things? Who knowsylbovzalculate the interest? You got
some principle from three, four, five years ago aclkbbefore it got handed back to a debt buyer.
No one knows how you got from the principal amount Wes allegedly due three, four, five, six
years ago to the present amount. No one knows howtdresh was calculated. No one knows
how the overlimit fees came in, the late chargds.one can figure this out, okay? Now, the
perfect place to start is with Judge Lebedeff's deciswigh is a groundbreaking decision.
That's Civil Court, New York County, 2005. This is wheveryone should start. These are the
minimum requirements on what you need to prove up arty @@ay? This is where it all starts.
No hearsay, no double hearsay, no nonsense affid&aerything you need to prove up a debt is
in here. But just my basic point, though, is thatitiiteal complaint should have a lot of this stuff,

‘cause no one's going to see it again.



>> Julie Bush: Just to clarify, are you saying thatitiitial complaint is required to have the

things on your list?

>> Brian Bromberg: No, no, no. New York -- it's notigeleading. It's name, rank, serial number.

>> Julie Bush: You're just recommending that it inclatleof these things, right?

>> Brian Bromberg: Judge Fisher's working very hard tcariyget some more requirements in
there, okay? The legislature's working very hard.r&begot to be more in there. Name, rank,
and serial number doesn't do it. And the attorneythdway, are just operating with name,
rank, serial number, which is why they're violating --

>> Julie Bush: | know Mr. Berman wants to respond bdggé Nordlund and Judge Fisher were

waiting to speak.

>> |Lorraine Nordlund: First of all, | must say thatVirginia, I'm proud to say that the judges,

the creditors' attorneys, the debtors' attorney®-alwseem to be on the same page and on the
same side of making certain that justice is done, fzam@ t doesn't seem to be this adversary type
of stance between us all. We're all seeking theesagsult, which is justice for all litigants. And

so I'm very proud of the attorneys who appear in our tgolecause when we went ahead and put
our best practices checklist together, everyone wddgther to make certain that the best
policy was put forth. I'd also like to point out thifiere is a distinction between the level of
evidence that's required for default judgment versusetted df evidence that's required to be put
forth at trial. And | can give you a small exampléyou are going to be presenting a copy of
bills evidencing that payment has been made or coplaisofevidencing that a purchase has
been made or if you actually have the signature caady--one of those three things will establish
that the contract, the underlying contract, has beéfieda So, for default judgment, we require
the underlying contract to establish why it is that tleeghtitled to those interest rates, why
they're entitled to attorneys' fees, why they'réledtto compound interest. We also require that
they establish ratification of that contract ie florm of a signature card or proof of a purchase or
proof of a payment. And we don't look behind those docwsnéfte accept them on their face for



a default judgment. We aren't looking to create argunientie debtor. We simply want the
prima facie case established, and | would refer yowctsa out of New York -- MVNA v.

Nelson at 15 miscellaneous 3rd, 1148, where it estabkshgxlearly that an unsigned contract
may still be enforceable if objective evidence estapsighat the parties intended to be bound.
And so we rely upon that. We believe that it's a goantate®on of the facts necessary for default
judgment. The distinction that could be drawn betweéafault judgment and a trial is that if
those documents, if that evidence is presented hatthg could be subject to hearsay
objections, they could be subject to a whole serieslipéctions, such as they're not proper
records of the business, that sort of thing. But thoséhings that are to be presented at trial.
And so when we first began this discussion, it was stegdes us that we, as judges, were going
beyond the role of gatekeeper and that we were bec@diregsaries for the debtors. And we
responded, "No. Absolutely not. We are gatekeepers.’aMd/enaking certain that a prima facie
case is established. We are not going to be makingarpament as to the admissibility of these
documents. We're not going to be making arguments, lgdidahind the documents. And we're
also not going to be putting forth affirmative deferfeeshese debtors. We simply want a prima

facie case established so that we know this is d dalit.

>> Julie Bush: Yes. Judge Fisher?

>> Fern Fisher: | agree with that there is différstandards for default judgments, as opposed to
cases that are going to trial. However, | wantgddb backtrack just a bit, and although | do
believe that complaints in New York should have @naformation, we have to wait for the out-
of-state legislature to do something about it. The tl@nds are tied right now, with respect to
what we can require in a complaint. However, weel#one as much as we can, we think, in
New York, to address some issues. But with respeuabte paper, | have to talk about the
practical realities of what some courts in this copate facing, in terms of paper. We don't have
electronic filing in New York. And if | require a wielot more paper, there won't be any room
for anybody in the courthouse. Right now, our files #iroughout the hallways, in boxes, in
stacks, because there are over 300,000 consumer cred# icgust the city of New York alone.
So, until we get electronic filing, which would make it mgyeactical, I'm not advocating



additional paper. With respect to the default stathdae can talk about what New York's done

later on.

>> Julie Bush: Okay. I'd like to hear from Mr. Bermand Ms. Drysdale, and then I'd like to
move the discussion to the focus on default versugested judgments.

>> Eric Berman: There are a couple of realities khiaihk have been misstated. Number one, the
banks don't get the individual charge slips. The veodthme retailer keeps those charge slips.
The information is provided electronically to the bankt jas we file lawsuits electronically in
many courts across the country, including federal colit® credit-card holder sends statements
of account on a monthly basis to cardholders. | bdiwbe cites, but I'm not gonna bother with
that. That'll be in the submission, okay? And thodestants require a whole bunch of
information, much of which has already been stafidte account holder has 60 days, under the
Fair Credit Billing Act, to dispute any entry that's any of those statements. Some courts have
held that there's a presumption that if the accoaidieh does not dispute those, that, in fact,
presumption -- not reality, the presumption -- let mesif. | didn't interrupt Mr. Bromberg.

There's a presumption that the information on thewucis correct. That presumption can be
challenged in court. We have the Fair Credit Repgrict, which allows a consumer to check
one's credit report and see. If an account is charfiepursuant to federal legislation -- and,
again, we have the treasury regs, we have the CE€gteza, regarding what's required in a
charge-off -- the charge-off which appears on the itcregort is the amount that the bank
charged off. That's another place that a consumethezok to see if the amount is accurate. As
far as signed documents that was touched by Mr. MyerddmdIshan -- today's world, there
aren't any, pure and simple. You got to get off this tlabgut signed documents, because they
simply don't exist. And there's all sorts of federaitiges, as well as a variety of state statutes,
which indicate that they want these transactiorisetdone and maintained electronically so there
are not going to be signed statements. Look at GLB#ok at HIPAA. Look at UEFTA and 27
others. Again, | have them all here. In regard to wi&aprovide in New York city, you have this
bare-bones things. Well, if a defendant goes to a aotdew York City and they speak to a

clerk, the clerk is authorized to provide them with amanghat they can fill out. If they choose
not to use it, that's fine. All these affirmativdeteses that Mr. Bromberg just talked about -- "I



do not owe this debt," "I did not incur this debt,"” "l #ra victim of identity theft," "I have paid

all or part of the alleged debt," "I dispute the amoufkdid not have a business relationship with
plaintiff," "the New York Department of Consumeff#irs shows no record of plaintiff having a
license to collect a debt.” I'll skip a few. Statubé limitations, laches, "the debt's been
discharged in bankruptcy.” Frankly, | know a lot of y@ns who don't know what laches is. "The
collateral property was sold," et cetera, et cetdrasetera. Violation of the duty of good faith,
okay? This document is readily available in every cwirt in the city of New York, and |
believe that it's appropriate for the court to work Witk pro se defendants, at least to a
reasonable level, so that they're not screwed, t@ patthe vernacular.

>> Fern Fisher: Thank you, Mr. Berman.

>> Eric Berman: You're welcome, Judge. And the issuleaw far are we going to go on the
other side? Where are the scales of justice going balaeced? At this point in time -- I should
say, a few years ago, everybody felt at that creslitwere way up here and the consumers were
way down here. Now, it's gone the other way so thasamer protection is way up here and any
creditor trying to collect the debt is way at thetbot of the barrel or some other terms which |
will not use. This information is available. There apecific requirements under the law and
under court rules regarding documents, regarding evidehogh the consumer bar often is
willing to disregard because they can't win on the rufs, why not change the rules? And I'll
stop there.

>> Julie Bush: Thank you. Ms. Drysdale?

>> Lynn Drysdale: Just very briefly, in Florida --i©Cgou hear me at all?

>> Julie Bush: A little bit.

>> Lynn Drysdale: In Florida, you're required to attach lost my voice. | apologize. So I'll be

very brief. You're required to attach a copy of theudeent sued upon or a material part thereof.
And | think what I'm hearing is we're trying to set up sbd alual-tiered justice system, where in



certain instances you don't have to have any docutieentalating to the amounts that are owed,
relating to the interest rate. But one of the thihg$ we are seeing in Florida -- and keep in
mind, most of the people that are being sued in smathsleourt or for a lot of debt-collection
cases are being sued for amounts that do not warrarg biran attorney, nor do they have the
resources to hire an attorney. And what we have besmgsm Florida is sort of a perversion of
the service of process, where nothing at all is atthth the summons in the complaint -- maybe
a 2002 generic credit-card agreement when the accounbpersed in 1995 or 2008. But in
addition to that, or to the exclusion of documentavidence and information about when the
debt was incurred, how much -- when the date of defaulivho the original creditor was. We
have the attorney serving on the consumers with linitiacess a stipulation to try to avoid having
the courts realize that they do not have the doctatien necessary to prove the debt in the

amounts that are due and owing.

>> Julie Bush: Thank you. Ms. Wu?

>> Chi Chi Wu: | just want to respond to a couple of MerBan's points. First of all, signed-
document points. It is not true that there are mmesl documents in a credit-card transaction. |
don't know about you, but when | opened my credit-cacdunt, | signed an account application.
A lot of credit-card accounts are opened with a sigaedunt applications, and that is a critical
document. That is a really critical document, esplgaighen you're talking about lawsuits
against spouses, when you don't know if the spous®istagcount holder or an authorized
user. And it says that on the account agreement.

>> Eric Berman: What if it's opened over the IntePn&Vhere is the signature?

>> Chi Chi Wu: The case of -- The Arkansas cases agtiiale a good standard, with respect to
telephone and Internet account openings, where, basitadigys, yeah, you don't need a signed
account application, although they often exist and shioellincluded, but, you know, you could
have telephone logs if it's a telephone transactidou can have computer logs if it's a computer
transaction. But the fundamental point -- and we lzateally advocated to the Federal Reserve
Board that accounts should be opened in writing. Andhéyvay, an account holder under the



age of 21 will now have to be in writing under the Qré&rd Act. But there should be some
guantum of proof, especially when you're talking aboutgsaispouse and you don't know
whether that spouse was an authorized user or ajmount holder who's actually liable on the
debt.

>> Male Speaker: Is there a signature anyway, withsjheuse?

>> Chi Chi Wu: Well, we're talking about what's requinedtihe complaint, and so what I'm
saying is, with the complaint, you should have evidehat that person was the person who
actually opened the account, is liable on the accamdtthen you should have the account
agreement. And you should have a periodic statendm.last periodic statement -- this is a
document federal law requires be sent to the accooldeh so why not include a copy of it with
the complaint? On the Fair Credit Billing Act, Meaheard that it is an absolute abomination.
The Truth in Lending Act and the Fair Credit BillingtAare consumer-protection statutes, and
the fact that someone does not raise a claim unddfain Credit Billing Act does not mean they
have given up all rights to contest the validity &f thebt. This is an argument that the credit-
card issuers are pushing out there, and it is absolutedpngwokay? Just because a consumer did
not send a dispute within 60 days of the last -- opth@dic statement does not mean that they
give up their rights to claim the debt's been paide débt was unauthorized use. It was identity
theft. "Somebody else used my credit card.” Ther@dt rate was the wrong interest rate. So,
they don't give up their rights to make other claims uideth in Lending or under common law
just because they didn't raise a Fair Credit Billkag dispute.

>> Julie Bush: Miss Martin wanted to speak, and then Mrftus and Mr. Olshan.

>> Angela Martin: Unless | misheard Mr. Berman, hiscttavas that somehow the debt-defense
attorneys are afraid of the rules because, by tks,rule would lose or something like that. You
said it was the rules that would prevent us from winnitig.actually the rules that allow me to
win and have allowed me to be 100% successful as to aaldator or a debt buyer. The rules
of evidence are what do stand in court, and that's kasahelped me. As to the original creditor,

when you say about the scales of justice, | do notdakes against original creditors. They do



have all the documents they need. If a client camesth an original-creditor case, | attempt to
enter into negotiation or something like that. Bybifi have third-, fourth-, fifth-tiered debt
buyers, those are the cases that can be won auftl flsowon because the original creditor, to
my knowledge, has gotten the full value of the charjerotheir account. They were not
damaged by the client. The client may owe somebody] lauld argue that it's not the original
creditor, because they have been paid in full as tdtisness loss.

>> Eric Berman: | don't understand how they've been paifdll. Under the federal regs, they
have to write it off. Under the charge-off regulationif you're saying that they sold it for a
price, and that price is sufficient, again, the ptie they sell it for is not the amount that's due
and owing. Otherwise, there would be no debt collediion And | happen to agree with Miss
Wu that a statement of account is not a bad thing.usMelly provide them in almost all of our
cases, okay? But you have to, again, look at they¢hadit the law does require certain things.
And we have really studied this, okay? | have 20 caseshvghpport what | said about the
presumption. | have another 20 cases which go inteshe iof the use of the account completes
the contract. Okay? And | will be submitting thisydd'll be very interested in seeing the
responses, because that will help me down the roadetBioal lawyers -- and | consider myself
one, | consider the members of NARCA to be ethicale try to provide the information and the
evidence and support the evidence that is required. Aigoug to win every case? Absolutely
not. Judge Flanagan just did a number on me, for sakeoofsdion. You may not know it. | do.
But in any case, we try to work within the realm af thw as the requirements of the law go to
document production, the authentication of electronisinass records -- which in a lot of the
parts of the country are not recognized as valid docwnédrttere are real issues going into the
authentication of business records, which | guess willecaup later. And I'm sorry. I'm getting
off on the topic. I'll stop.

>> Julie Bush: Okay. Mr. Loftus was waiting to speak & while.

>> Connell Loftus: Yes. | would just like to say, wavh an adversarial system. | think this

panel, back and forth, demonstrates that we haved\emsarial system with the consumer bar and
the creditors bar going back and forth at each otBerwe have to put things into two buckets. |



mean, there are those cases that are non-contesterd someone's been served lawfully and
they haven't bothered to appear. And there may be latsasbns. There have been
transportation reasons raised earlier. But they halvettiered to appear, for whatever reason.
And that's one bucket. And how do we satisfy an inieael, an initial complaint, to put

everyone on notice -- okay? -- that a complaintbess filed against them. | think, where it's
possible, where you say, if the debt's been assigmadydu clearly outline the assignment trail
so that the consumer can see it. That's a good thymy can do it. But then the second issue is,
what evidence does the creditor's attorney have tcemirdst's contested? And, obviously, there's
more evidence to that. And the evidence that's prebwilidbe subject to attack. So, if Miss

Wu wants to attack the statements and whether itentagccount allegation, it can be attacked.
The rules that Ms. Martin uses so effectively aszdHor her to attack that evidence. But | think
we have to understand that there are two buckets. allypiwe practice all over the country.
There's a low level to get a case going. It's usaadlgmplaint which lays out allegations that
support the complaint. Sometimes, state forms ak taread. They're hard for me, as a lawyer,
to read when | look at some of these state forms hlaake been developed by the legislators
throughout the country. But something that puts the odelnt notice that they've been sued, why
they've been sued. And that should be enough to getaslkegoing. That should be enough to get
the case going. If there's a problem with serviceyessaddressed earlier, that can be addressed
at a later date. And, obviously, the evidence may dalfoom the initial court pleading, as it
would in a personal-injury case, which is a five-panalgialeading in most cases that I've seen.
And the evidence balloons to 25 boxes of evidence broudpyt inoth sides. So, | think that that's
-- that's one of the things that we have to livehwkVe have an adversarial system. The other
comment that was made by Mr. Bromberg -- and | respirctBromberg -- but as collections
lawyers, we don't want to take default judgments. Dejiadgments don't satisfy our client. |
don't know of any client that | have dealt with in flte years that I've practiced law that said,
"Hey, good job, Connell. You took 10,000 default judgmént8hat | want to do, as a creditor's
lawyer, is | want to get that consumer there sorheh® can communicate with me. If they owe
the money, | want to hear what they can do to restheedebt. If they can't resolve the debt, |
want to hear what they're planning to do. Are they gtordp a bankruptcy, or are they going to
take some other step? But we want to have communicdtmrall for conciliation courts, where

creditors' lawyers sit down with debtors, and if thare legal-aid people there, fine. That's fine.



Let's resolve the cases where people come in. Mdgreence practicing law in Virginia, | would
go on a 40-case docket. Five people would show up. Fole de didn't have a defense. They
came in because they were good people. They cameandeethey wanted to try to pay their

bill. And | wanted to work with them to pay a bill. émlt want to get a judgment where | have to
go search for assets and then spend a heck of anpt dfent's money trying to find the assets
and ultimately executing freezing a bank account. | wtaled, in New York, it's a little easier to
freeze bank accounts than it is in most places arthendountry. But it's not particularly easy to
do. So, it's -- getting default judgments is nice. Tmattsvhat we're in the business of doing.
The last thing | wanted to mention, and | think it'syveeal, because there were comments from
various members of both sides of this issue and theigugihat we should put account records
into the public domain. State after state are requitgago protect consumers' privacy. We have
to be careful what evidence we put in the public domanmtir&eaccount numbers -- | tend to
agree with the judge who said that they're stale acsplbuat most states don't break that out
when they rewrite their rules and their legislati®o, there is a real concern and a real balancing
act between privacy -- privacy and proof. And once #se gets contested, that can be dealt
with by the court. The consumer's privacy can be prdday the court. But just filing that
document, with a ton of personal information, whethlee medical records or whether it be

credit-card information or some other bank-account médion, is a problem.

>> Julie Bush: There are quite a number -- thank yowite a number of people who have things
to say, but | think this might be a good moment for JuGgepenter to talk about the credit-card-

court model.

>> Hiram Carpenter: It really is. You've segued intobeieer than | could have. We've had all
these problems and heard all these arguments. Nowifrbama county -- you would describe it
as fly-over country. Small county, small court. Bugrethe couple of judges on our court could
not agree on a general jurisdiction trial court withraitéd jurisdiction, which is what we are in
Pennsylvania. We could not agree on these proceduresamesig ourselves, trying to follow
the same rules, for many of the reasons you've suggastiea bunch more. Finally, we got so
tired of it and so tired of sloppiness that existeahKty, on all sides, albeit for different reasons,

that we went with something completely new, novel,teter you want to call it. But effective



December '08, following in our county, the filing of tlemplaint and service, we stay all
proceedings in favor of requiring both sides to appearconciliation conference. So,
preliminary objections are gone. Now it doesn't matteat's in the complaint anymore. That we
have the complaint will get all the parties in tbem. So, you don't have to file P.O.s that
something wasn't attached or get into somebody's privathen we schedule this credit-card
court, we've stayed everything. We then require thatgfao come with some evidence relating
to proof of damages, proof that they are the plaintiifabee they usually haven't pled it in all the
various assignments, and some kind of a breakdown. Wplajntiff doesn't come, remembering
we're fly-over country, there probably aren't 10 aggs in Pennsylvania that are filing suits on
behalf of all of the credit-card companies taken tagrethnd we don't need any of them ever.
They won't return a phone call, basically, for theshpart. We require them to come. If they
don't come, we dismiss their case with prejudica débtor doesn't come after they've been sued,
we grant the default judgment, right then and théght after the complaint and service, no more
proceedings. Well, after you do that for a couple oftmor and we've been at this now for 10
months -- we start to get what we've been talkingibhlbday that we need. We start to get
some participation, and when we get participation, wegip down the avenue of our last
speaker, Connell or Co-nnell. We negotiate -- When wédajét sides there, what we're looking
to do is one of three things. Most of the time, weé&ttling the case. That's what happens when
you get everybody in the room. And you get a consent jedgrwith the number that the debtor
can pay, with all of the fancy charges sorted outd We get something working that gives the
creditors that come a judgment when they leave armbdhe debtor a schedule of payment. We
pushed the envelope way forward to where we think it shmufdom everybody's point of view.
Now, if you can't settle the case, then one of twgthis going to happen. You may want some
of this nifty discovery that we've been talking abdat twas in a complaint that I think's
inadequate. But, again, we've removed the issue, betaloesn't matter what's in the complaint
now. We're going to solve it by discovery and keep it peivdVe have a form discovery order --
and | brought all of this stuff, if anybody wants iir- which we require proof of any assignment
of the debt, the last statement before the defalmdt,terms and conditions as of the date of the
default, and the most recent statement, at a mimimthat's the form. You get that within 60
days. If the creditor doesn't produce it within 60 daysmag let them have the charges,
depending on what it is they failed to produce, but welendem their finance charges and



their fees. They can get their base debt, but peri@gbe rest, depending upon what the nature
of the discovery default is. Then, the other thingyas) get a trial date, right away. We cut
through everything. Coming out of that initial concibaticonference, you have a trial date. And
| appreciated the observation of one of my colleaguesdoes a lot more of this than | do, I'm
sure -- I'm too busy with capital homicides -- that )ad tried one case. Well, we've brought all
of ours into our court, about 100 a month in our coukty've tried one in 10 months, giving
them all a trial date and giving them all discovery.d Ave've put advertisements on the wall on
what the statute of limitations is. We have pro battorneys from our bar who have volunteered
to come, not as advocates but to help negotiate theragnes. We put our discovery order right
on the wall, where people can look at it -- "Thisvisat | can get.” It's all disclosed, so we teach
them. Law clerks basically run it. You don't needdgg, although one of the five of us usually
sits there and does a little orientation at the beginas to what we're trying to accomplish. But
if you think about it, all of our cases after that megetare either default judgments, albeit not in
the typical sense, they're dismissals with pregidiccreditors, they're agreements, or they're trial
dates. Now, when we first did this, which side does é&agty think balked? Didn't want to do
this? The credit-card companies, right. The attarfierythe credit-card companies did not want
this system. At least, their association wantechadlenge it. But now | can honestly report to
you, after 10 months, that, | think for some of thesoea you suggested, Connell -- | think
they're becoming fans, because they're coming out midhey -- not paper judgments against

people they can't find, but consent agreements. So,itheréor what it's worth.

>> Julie Bush: Thank you very much, Judge Carpenteiiké to follow this by asking people
about default judgments, as opposed to contested judgrabatg,what evidence tends to come
into the court for these judgments, and whether #fgreint standard ought to be applied. And
I'd like to start with Mr. Pittman.

>> Dale Pittman: Well, is this a segue from the piagic into this, but to the extent that a record
is created out of this, | don't think that the recondudd be left to reflect on paper that there's one
happy world out there where we're all on the sarge faat no one is building business model to
seek defaults. I just finished suing a debt buyer igikig, a Virginia debt buyer, with an in-
house collector. And here's their business modely bhg a debt from another debt buyer,



knowing that they don't have media. The debt buyenfivhom they buy it does not have media.
So, they send out a 16929 notice that does not say,dén tr obtain verification, you have to
make a written request.” It says, "If you want to obtaerification, let us know.” And if someone
calls during the 30-day validation period, they say, "Wed'|l see what we can get.” As soon as
the 30-day validation period runs, they're not going to gmyehing because you didn't make a
request in writing, and they simply avoid ponying up prdb&nyone comes to court, they're
going to dismiss, because they can't -- they can'thgegirbof because it doesn't exist either with
them or the people from whom they've purchased it. sénidthink | submitted that complaint
before. If not, I'd like to submit it for the recorBut that is a model designed solely to lull
somebody into suffering a default judgment. And th& ®mpany that does this all over the

state of Virginia. They've been around a while.

>> Julie Bush: Okay. Thank you. Mr. Olshan?

>> Adam Olshan: Thanks, Julie. It seemed that thwase consensus on the San Francisco panel.
It seemed there was consensus this morning with regavkdab should be in an initial pleading.
There isn't going to be consensus on this panel, and dikaty, because | think that the location
this conversation should occur at is the state lemélase collaborative bench/bar discussions.
There are 12 states that have launched these soonekrsations, and | applaud those 12 states.
| think that the FTC should encourage state judicidaoekick off that very mechanism, to ensure
that all the local stakeholders are right ther¢hattable to have this conversation to decide what,
at the local level, should be included in the initt@implaint. | certainly have my opinion, which
I've shared already on the record. | think that thissat should be made state by state. | was
part of the Connecticut decision and the Massachusleitssion, and | think that 40 other states --
well, there's 10 others that have also begun the ceatie@n. There's 38 that need to start the
conversation. Transparency is the goal. Communicatithe goal. We've talked about this. As
Brian talked about the mill towards defaults, | think thia¢re was a recent newspaper article
about, we live by defaults. All we want to do is commicate. And that's what I've discussed at
the local bench/bar conversations I've been part ofgeJbagher mentioned for New York that
there's boxes of paper out in the hallways. Thategapic was brought up at the bench/bar
conversations that I've been part of, that the agepér has passed. We need to find ways for



there to be transparency through information in thaditgy. And | would encourage the FTC to
strongly recommend that every state begin a logath/bar conversation where collaboration

can occur.

>> Julie Bush: Thank you. Mr. Mitchell-Munevar.

>> Alexander Mitchell-Munevar: | would say just a cougplangs, both with respects to
Massachusetts and in light of sort of how some cfehproceedings are run and some of the
challenges of the lack of participation on the partlebtors. | would support Mr. Bromberg's
position that the standard in terms of what shouldupplied along with the complaint, | think
for all parties, it would make sense to me that shoul@dtehigher, for a couple of reasons. |
mean, | hear the arguments as it resolves around bemgpalktack the sufficiency of the
evidence. But given the fact that debtor participaisoso low, that opportunity may not
necessarily present itself. Also, unfortunatelyMassachusetts and most of the -- a lot of these
actions are being brought in small claims. And even utihgecurrent rules, no discovery shall be
allowed except upon good cause that's shown. And so @ithdebtor would have to
affirmatively move for discovery and have that beta discretion of the clerk magistrate to be
approved, or have to affirmatively move this case twehe civil docket. Now, that's not
necessarily an issue on the debt collector's git@nk it just raises part of the problems within
Massachusetts that we have, given our current frankeuworthat there isn't an opportunity in
which to have some of this back-and-forth discovery,sandhat's why | would support an up-
front submission of more documentation. But alsor¢lason why | think it would serve the debt
collectors is because if, more than likely, thesiyments are going to resolve in a default, not
only do we want to set a standard that should becgiffiin order to maintain a default, but it
seems like, at that point, once a default is isane:otice is given of judgment, that's where
debtors seem to appear. And in order to not have tthefsilt later to be removed and later
overturned, then you want to be able to at leasheetstandard and the benchmark that will

support the underlying judgment.

>> Julie Bush: Yes, I'd like to ask you, Judge Fishempéals about the default systems in the
state of New York that you've implemented.



>> Fern Fisher: Certainly. And let me say beforeokenon that | think all of the discussions
today are in a particular context. Yes, this isdvessarial system, but it's an adversarial system
that has changed dramatically in the last five yeatbat there are more self-represented
litigants, or | call them unrepresented litigants, T@mnto the courts ever before. And | think
the Chief Judge's Conferences have pretty much condegl@tbist pressing issue the state courts
are facing are unrepresented litigants. So, if ydalkeng about transparency and rules and all
those kinds of things that have to be discussed withirctmext of court system, particularly in
this area -- the consumer-debt area -- where litggdon't have lawyers. So, they don't know
what they're looking at when they get it in the peid that's what we have to address, and that's
probably why we have so many defaults. Inthe stalewof York, I'd say 98% to 99% of
consumer debtors are not represented by counsel, souhsel that are involved in this litigation
-- there are a few that come into court, but nebshem are policy making, who are fighting

with Mr. Berman and people like that. So, they'reawtally representing people in court,
because of the cutbacks. With respect to default judgmeand this is only the city of New

York, not the state of New York, because I'm only iargk of the city of New York, which
includes the Civil Court of the City of New York. Were slow to realize that the industry had
changed, and there was no longer original creditotsjébt-collection agencies, third-party
purchasers, now seeking defaults. So, when our nunaagts-- and, | mean, they really did all

of a sudden increased -- we at first didn't realizeethv@re third-party purchasers, and so our
rules stayed the same for a while, until we got orofothe issue. And so, as a result of concerns
that judges were raising that came to the administratiattention that it was very clear that the
third-party purchasers who were coming into court rehtlynot have personal knowledge of all
the books and records. They had personal knowledgesafotlhin books and records but not all
the books and records of the prior debt-collection @gsror even the original creditor. We
began to look at our clerk's office operation. In NewKvaty and New York state, there's a 70%
default rate. Defaults are only processed throughlénk's office. They are not reviewed by a
judge. In some states, | know they are reviewed by a jldgeot in New York state. And
although we would like to maybe one day do that, givenféloethat we have 300,000 cases and
only 51 judges, that would be a little difficult for to de hearings on every single default
judgment. So, it's processed through the clerk's offfm®.the directive I'm about to talk about is



a directive that we issued to the clerk's offices wagpect to processing default judgments.
When there is a third-party purchaser, that is a defaulte directive is DRP 182, effective date
May 13, 2009. It is available on our website, nycourts.gavwd if you keep clicking around,

you'll see directives of New York City. And you gast print it out, you can e-mail me, and I'll
send it out to you. And this is a procedure that way tordpply to accounts that were purchased
after September 1, 2009. And if you ask us why we picked 2@&ptember 1, 2009, it was
somewhat of an arbitrary picking of the date, butwamnted to give the debt-collection agencies
notice that they had to now file this procedure so thaany account that they purchase, they
have to follow this procedure. What it requires is affit)a establishing the business record -- a
foundation for a business record for every single @ucand to establish a chain of custody, so
that there has to be an affidavit from the originatldor establishing that the books and records
are accurate -- you know, the typical business reéouddation requirements -- and that the next
purchaser has to have the affidavit. And then the firthle final debt-collection agency that is in
court actually suing has to establish a chain of custadwlicof the sales and include all the
affidavits from all the other debt-collection agenci&®, that has just gone into effect in
September, and we do not give a default judgment to amyifilaeeking a default that hasn't
followed this procedure now. The other thing I think tdatie wanted me to talk about was the
statute of limitations, which is also something tha're requiring on a default judgment
application, that in the affidavit, or affirmationit's an attorney applying for a default judgment,
they have to indicate whether or not the stattitenitations has run or not. And we did that
based on -- although, in New York state, it's amrafitive defense, our interpretation of federal
law through our counsel's office is that we believé tiiisy have to comply to the statute of

limitations.

>> Julie Bush: Thank you. So, that gets that requirésnér default judgments in general, and
then it gets that requirements in particular for paseld debts. The first directive that you spoke
about wanting applying to purchased debts, correct?

>> Fern Fisher: Purchased debts. Obviously, the origneditor has personal knowledge of the
books and records -- their books and records -- so thley whey've always put in an affidavit
onthat. These are for the third-party purchases.



>> Julie Bush: And | think Judge Nordlund wanted to folloyw on that.

>> |Lorraine Nordlund: Yes, | would like to say, I'm nstiggesting that this was an easy process.
Trust me, we had to beat some heads about this. Bssénce, the overarching concern was the
same, that we wanted to have -- all parties wantgite to be done and for it to go forward with
competent evidence. The disagreement was what ecdedttompetent evidence. And one of the
things that led to that was an apparent misunderstgnidhat the charge-off -- for example, when
a debt creditor buys this from a credit-card companytlagylre buying that charge-off amount --
that it almost created, in some of their minds, & cause of action, separate from the original
cause of action. And the one thing that we kept goin§ ttaand eventually we were able to get
our point across, and that is that an assignee hgieater rights than the original assignor. And
we kept having to beat this into their heads. Think abeuddictor's office that sues, and they're
asking for interest and attorneys' fees. They donthgse "extras" of the higher interest rate or
the compounded interest rate or the attorneys' feessitfiey can prove that they have a
contractual right to those. They may be able to getdhginal claim by bringing in those bills of
services rendered, but they aren't going to get all #xtsas unless they can prove a contractual
right to that. That was the thing that we had to k@epsing, because the other point that we
were making was, understand, that charge-off amounjusnprincipal. It's a compounded
principal. It includes the overdraft fees. It includesfihance charges. And that many times, the
final bill, it has no relation whatsoever to theuadt principal. And so what we indicated to them
was, "In order for you to be able to get your compoundestast sum that you've purchased,
you're going to have to establish how it got thetee"fact that they were entitled to that amount,
and all of the things that were included in that. And came about because of the National
Banking Act and Marquette, which indicated that allhef tights or all of the laws that came
from the home state would be imported to our state.asa result, there was no more usury
provision in Virginia that could prevent these higheteriest rates. There was still -- There was
nothing -- If a home state allowed compounded interestowi proof of that contract or without
establishing the contract, we were going to have tahgad and accept that. So, I'm just saying
that this was something we had to do, and also, it'sfssaeason why the Virginia Supreme
Court asked our court to come down and speak at the mayndanference, because there was



this amazing split in the urban versus rural areaérgfnia, where, many times, people were
coming in with these very basic pleadings and gettingultgtidgments, whereas in Fairfax,
there was the Fairfax rule. And so they wanted toerage some consistency among the

different parts of the state.

>> Julie Bush: I'd just -- I'd like to ask our North Caral panelists if they can say a little bit
about how things are treated differently for purchasédtlidéNorth Carolina now.

>> Jerry Myers: I'll be glad to talk. Yeah, we do hawgew law in North Carolina that became
effective October 1, and | would not offer it as adelostatute for other states. It's very sweeping
in its breadth. It was apparently debated very Jititzording to the observations | was able to
make. Its underlying policies were actually very good, hadunderlying policies, | think, were,
to use Adam's words, make things more transparent, to ihalear who was the owner of the
debt, to make it clear what the balance is, and to ¢geotie kinds of evidence that give people
some assurance that what is being sought is actuallyepr@ut as is often the case, the devil is
in the details, and if you read this act -- and | waydtthrough the whole thing, because there are
parts of it that really aren't relevant for purposttalking about litigation today -- but if you just
go through the litigation parts, there are pieces tleathard to reconcile. For instance, one of the
requirements is that you must have, for your defadlyiment, the original creditor's account
number. Well, there's another North Carolina stahdedays you can't put that in the public
record. How is a debt purchaser to get a default judgmédorth Carolina now? Because you
can't comply with both of those statutes. You'rengao violate one or the other. You need the
original creditor's name. Certainly, that's avagablhe amount of the original debt -- the smart
aleck in me wants to say that the original amouramy credit-card account is zero, because
that's the way it begins. And so | don't know what priginal amount of the debt is. That's
something that we're hoping someone can explain toAmstemization of charges and fees
claimed to be owed and the charge-off amount -- wéilichv is it? Are we going to agree that the
charge-off amount is a reliable number? Are we ngllebout itemization of things after charge-
off or things before charge-off? It's hard to tedinfr looking at the statute exactly what is being
sought. The amount of interest claimed and the basibdanterest charged. Well, if you're
seeking statutory -- | mean, excuse me -- contracttegkest, then, certainly, you need to attach



the contract so that one can understand how the cremgesalculated. But it's an interesting
statute. It appears to have been rushed through thiafeggs and it's -- | won't say
indecipherable, but it's hard to understand.

>> Julie Bush: Ms. Martin, would you like to comment?

>> Angela Martin: Just briefly. Actually, the betfmoponent for this would be Carlene McNulty,

who was on an earlier one. [ Cellphone playing Johgaughter ]

>> Female Speaker: That's a great song.

>> Male Speaker: Don't want to turn it off. I'm sorry.

>> Female Speaker: Nice ringtone.

>> Male Speaker: Yeah, it is good.

>> Angela Martin: | love the North Carolina statutehink every state should rush to it even
faster than North Carolina allegedly has. The gredtabout this statute, for my part as a
consumer advocate, is -- | think it protects the origicr@ditors to a great deal and any assignee
that actually has the documents. The problem ighlegtdon't have the documents, and that's
what the problem is for them. To my knowledge, sinceolat 1st, not one debt-collection suit
has been filed in North Carolina. When Mike Bonndipus the general counsel for LVNV,
called me when he found about its passage, | assuretidtinthere were 49 other states that he
could still do business in and he would probably be fine.

>> Adam Olshan: Is that debt avoidance or consumetegion?

>> Angela Martin: | think it's justice. | think it's jus¢, and this is why. For some reason in

North Carolina in debt defense -- and | presume #wlay around the country -- there's a
different evidentiary model for all other types ofemshan debt defense. It's as if -- If the perfect



number were seven, then the debt-collection modeloMoeil 6.9. It almost looks believable, so
much that a regular attorney might not even realize\Wwoong it is to try and accept that affidavit
at face value. How wrong it is to accept anything wilviD Rosenberg's -- one of his nine
signatures on it in any state in this court -- ohis tountry. And, also, the chains of titles we
have seen, it goes from -- the one affidavit sagectly to the debt purchaser, and then in that
very same case, they come forward, and the chatitled shows actually there were intervening
ones, so which is it? Do you have it both ways @? nand | just think the evidentiary model for
debt collection should be the same as for anybody ef®u have to have competent evidence.
You have to have -- When you say about debt avoidamae,really irks me in a certain respect
because | think the original creditor could have sueitl@ren earlier and had better records, the
records that | would say need to be done. They stamdidh better shoes to prove up the records
competently in a court for the record and in a coulteyTe the ones -- So, debt avoidance -- no.
Why does a debt collector hang on to the debt exactlyeta3-year mark in North Carolina and
then to the 10-year mark in another state and the i54y@ak in the other states. Where is the

avoidance? Or is that the laches that Eric wasahbout?

>> Adam Olshan: Angela, | think it's tough to use anecdi@sthat because | know many clients

that will sue quickly at charge-off or, in many casbsfore charge-off.

>> Angela Martin: I'm in favor of that.

>> Adam Olshan: And that does happen. | don't thinkitkdtir to paint with such a broad

brush with that sort of anecdotal evidence. As youtimesd, though, there's no lawsuits since

October 1st.

>> Angela Martin: Jerry, is it true? Do you know o&@én

>> Jerry Myers: I'm not aware of any lawsuits.

>> Female Speaker: Carlene, debt-collection lawgwes October 1st in North Carolina? Right,

no debt buyer.



>> Julie Bush: I'd like to hear very quickly from MiBender, but we're in our final five minutes
of the panel and then Devin Murphy is going to come andfahpbelp you -- help you give us
advice about what actions should be taken in lighthaftwe've uncovered here today. But Miss
Bender.

>> Leslie Bender: | just wanted to follow on what M&rtin said, and | think that as an industry
-- I'm a member of ACA International. I'm one of 80@ateys who are members of ACA
International. | also have served on ACA's Ethia$ Rrofessional Responsibility Committee
which receives and vets and resolves complaints dammumers and businesses against its
members. And this issue of data or media retentiarvesy big issue and has been a big issue for
our association. And we are currently supporting latgasi on Capitol Hill right now that would
require original creditors and any subsequent creditoetamn all of those exact things that
you're talking about. So either debt collectors or talgers could subsequently receive and
continue that chain of information. And it would beairiéthe consumer advocates were
interested also in supporting this type of legislatiorabee | think that it's very important to

point out two things. First, all debt collectors ardebt buyers. In my own space, there are very
few debt buyers. | do not service for any debt bulgecsiuse there just really aren't very many in
healthcare. Number two, we want, as an industdgbt collectors and debt buyers -- we want the
media. We would love to get the media. We would l@védliere to be an industry standard, but
we often find ourselves in a spot where what we getlig what the creditors, just as Your

Honor pointed out, we have no more rights thamptieg creditor had or prior assignee. But we
similarly -- if our creditors or the sellers are netaining the media, then it disadvantages us, and
we end up being the bad guys at the end of the dayw8old like to mention that this

legislation is something we are supporting as an industhytha perhaps that is something that
people from all sides of this table in this room caneagéinound and be supportive of.

>> Adam Olshan: And, Julie, they don't have the decsibse they rely on the charge-off
balance. The doctor bill of $1,800 is very differemtrtihhat bank charge-off of $1,800 because
that bank is so heavily regulated, where the doctffise is not so much. That bank is regulated.
The treasury's here. They'll stand up and they'll tellthat they're OCC, and the FDIC will



heavily regulate so that these banks rely heavilshahcharge-off balance, which then is either

attempted to be collected or it's sold.

>> Julie Bush: Okay. Miss Drysdale had a quick point.

>> Lynn Drysdale: Yes. The only thing | wanted to menbecause something Mr. Loftus said
struck a real raw nerve with me, and | notice thatad was one of the last topics in our section.
| think consumer knowledge is a really important pathef process, and Judges Fisher and
Carpenter mentioned that with the conciliation and tipeospect. But | know Mr. Loftus said that
they would love to have the legal aid attorneys th&vell, in Jacksonville where | practice, we
wanted to set up a pro bono program where legal attoca@ys and spoke to the defendants at
the small-claims hearings, and we met with the judgesthen the president of the creditor's bar
wrote a four-page scathing letter about how we wergggtanbe doing solicitations, we were
going to be impeding the efficiency of the court, and ecant very strongly against us being able
to speak as pro bono attorneys and nonprofit attoroeyetdefendants. So | guess my question
there is, why not? And what are they afraid of? aBee they're also trying to streamline and
almost get rid of the small-claims pretrial procéssugh the Florida Bar Small Claims Rules

Committee.

>> Connell Loftus: | can't speak to what happenedaicksbnville. | can only speak from my own
experience. In the jurisdiction where Judge Nordlundg gkt across the river in Fairfax County,
the legal-services folks have been there for yéarshe entire time that I've practiced. And my
dealings with them have been helpful. They've befafuie They've informed us of defenses,
and they've told us when their folks are in a positionwdok out a deal. So I can only speak from

my own experience, and | didn't mean to step on yd&ioinda.

>> Female Speaker: I'm being told we have to stop. I'msa@ry. The time is up. But Miss

Murphy is going to follow on the panel.

>> Female Speaker: Can everyone hear me? Okay,lw&djret to inform everyone -- in case
anyone has been tuning out for the past hour and 45 minwteshave not really reached



consensus on many of the issues. State the obvidmsever, what we have seen is that there are
a number of different states and different organizationng a number of different methods and
models and best practices. And | think that we wikhble to learn a lot from those, as well as
any additional information that | know a lot of yowhlamentioned and indicated your intents to
submit. So we have heard a number of different standaisnodels. And these vary from, |
think what's been called -- what could be consideretic@pleading.” Twombly was referenced.
| think it was also called "name, rank, and serial nurhb8o we've seen everything, going from
a more sort of bare-bones, pleading style to a reguesbncerns expressed by others, that we
really need to have more evidence and more informgtr@auced in the complaints -- an
itemization of information, such as account numbé&sginal creditors would be helpful. In fact,
we also heard, that even beyond information, sonpresged the concern that we need
documentation attached, as well as just the informatiye certainly heard a lot of what I'll call
challenges or concerns or issues expressed. Andk| time, is that, in fact, in general, these
issues aren't often expressed because we have ti@oiss lot of default judgments. So
sometimes this isn't even discussed because the adhlesgstem is not what it is in cases where
there are not default judgments. We heard some canegpnessed about written contracts and
whether these should be required, and in fact howath@nce of technology might affect this,
whether there are still written contracts in, faxample, telephone or Internet transactions. We
heard some concerns expressed about -- Should thexiéhiee, because of current requirements
or additional requirements, whether these can be ¢xdamvith a number of other legitimate
concerns, such as personal privacy or HIPAA concertisei medical context. There was a
discussion of whether there should be differemdsteds for default judgments versus judgments
where a defendant does show up. We discussed the anpemf using the day of charge-off.
And although there was no consensus there, specifitallynk that most could agree that this
could be used as a starting point and that it is an teopossue, to determine to use this date of
charge-off. And finally, there was a discussion efvhrious goals and incentives of all the
parties involved. | know there's dispute over whethanfanmed consumer is really a goal that
all parties have. But | like what Judge Nordlund brought tipat, you know, despite differing
perhaps goals or opinions, at least in Virginia, therays and members of the bar and all the
various stakeholders were able to work together and to apmeith at least a model that can be
used and tried. If anyone disagrees with anything | sadsplspeak up now, but be aware that



you're holding everyone else from their break, satusesely. Does anyone have any
disagreements with what I've said? Okay, then,ah¢hse, we're gonna be taking a break and
returning at a time Julie will announce.

>> Female Speaker: | think it's 3:45.

>> Female Speaker: Yes, for garnishment, thank you.

>> Female Speaker: Garnishment panel. [ Indistinctersations |



