>> Joe Farrell: Good morning. I'm Joe Farrell. Yogoig to be welcomed by the chairman and
the Assistant Attorney General in just a moment. dinmg a prewelcome, which consists of telling
you about security. Those of you from outside the agenowlall too much about security
already this morning, | guess. But I'm asked to read yowtleeving. First of all, if you go

outside the building and you don't have an FTC badge and goutavget back in, you have to go
through security again. Second, if there's a fire oc@a@on, please leave the building in an
orderly fashion. Outside the building, go across thetdinedbe Georgetown law center. Look to
the right front sidewalk. I'm not sure whether thag/kt as looked at from here or from there.
That's our rallying point. So we rally there. And & perceived to be safer to remain inside, you
will be told where to go inside the building. And if yquo$ suspicious activity, please alert
security. Those are the security briefings. | haweather logistical comments. One is, there are
cards for questions at the back of the room. If you lyarestions for panelists, please write them
on the cards and pass them up to the moderator. Andddgcoutside there are copies of the
1992/1997 horizontal merger guidelines. And you might be irestes those. And there's also a
little flyer called where to eat near the FTC confieeecenter. | noticed that the where to eat list is
organized by price bands. And so, if you wondered whethdegfitimate to define a market by
price bans, there's your answer. So without further admdentroduce the FTC chairman, Jon

Liebowitz, to welcome you here.

>> Jon Leibowitz: | love it when economists makdsepto start off meetings. On behalf of
Christine Varney and I, let me welcome you to ouesdctied workshop on updating the horizontal
merger guidelines. When Christine and | started talkioogiathis during the summer, we thought
it was going to be a good time to think about updating the goeteliBut timing is everything.
And given the announcement of Comcast, NBC Universahthising, it's a truly propitious time
to start updating the guidelines. Let me commend the FIM& team that's been working to
put this together. On the FTC side, that would be JoelFavho you're acquainted with, Rich
Feinstein and Howard Sholansky, and for the Justice Daeat, that would be Molly Boast, Phil
Wiser and Carl Shapiro. By all accounts, this groupd@aged together extremely well, which
shouldn't be a great surprise. And | see Gene Kellraem hlso an integral part of any policy-
related matter. It shouldn't be a surprise they've wark@ity well together because several of
them now have worked for both agencies and also becalisd Phil lived in Howard's house for



a time. And of course, Carl and Joe are the virtual @laad Ang of the antitrust community. We
are really a far cry from the bad old days of the shgdirief, the Session 2 report and ugly
clearance battles, | think, stretching on for month's.réally been the approach, | believe, since
Christine and | started in our current jobs to work togecollaboratively. | know it can be fun to
talk about conflict between the FTC and the antitrussiivi rather than talking about our

similarly held enforcement priorities and policies. B reality is, we play really, really well
together as this project demonstrates. Many of you khatM've been a critic of the extent to
which the Chicago schools™-- by the way, I'm wearingoayge. We all have to wear our badges,
particularly because the magnetometer is broken outgidall of you know. Many of you know
that I've been a critic of the extent to which thec@go schools' optimism about efficiencies and
indifference toward oligopoly conduct have affected mergeiews as well as antitrust law
generally. But from my perspective, this effort isn'tuthgiving any priority to one antitrust

school or another. It's really about good governmaedtmaking sure that the rules of the road are
clear and well understood, especially by those who entbera. From my perspective, the current
guidelines have worked pretty well, actually, since thedpdate in 1992. And | know Jim Rill is
right here and he deserves enormous credit of beinigdader of that 1992”-- you do. Don't be so
self-deprecating. You do. For being one of the leaidettee 1992 update. Yet they don't explain
the process, | think, clearly enough to businessesy dtwe't explain it clearly enough to judges.
Probably if | had to be honest, | would say that hagdteus in some instances. It has hurt us in
others. And they don't incorporate the latest econdmm&ing. So hopefully by giving everyone a
better idea of how we look at mergers, and also howdbgit to be examined by the courts, we
can clear up some misconceptions and demystify the progessif we can do that, | think
everybody wins, especially consumers who benefit mmost balanced, yet aggressive antitrust
enforcement, and businesses which benefit, as you all,kermrmously from certainty. And the
reason why we need to update our guidelines is pretty d@aet the past 17 years, since the last
revision of the guidelines, merger analysis has developetpmrtant ways. But as our joint
commentary noted three years ago, and Tom Barnetiun@here somewhere. Tom and Debbie
Majoris were the leaders of that commentary. Guslitend to exaggerate the extent to which the
agencies follow a single, rigid, step-by-step approach tgenemalysis. And we don't always
follow that approach when we evaluate mergers, insteatenter our inquiry on one key question,
whether mergers -- whether the merger under revievally lékely to lessen or substantially lessen



competition. So the areas we'll be thinking about stem that inquiry. And among them are the
use of direct evidence of anticompetitive effects amdication that a merger may harm
consumers, whether to clarify how and why the ageasyused the hypothetical monopolist test to
define markets, whether to update the description of hevaglencies use concentration statistics
like HHIs to understand the impact of the merger on thé&eha You know, really, | think the
guestion is really how much should we increase thetHtésholds to the guidelines to better
correspond to how we understand them. And whether teem#dies in the guidelines as other
antitrust jurisdictions have done. And, of course, I'nmgdo keep an open mind. But | think all

of these ideas make a lot of sense. Today we're goiray&fbur panels and a veritable cavalcade
of antitrust luminaries to help us eliminate these isségsong those speaking today are Bob
Pitofsky, Tim Muris, Doug Melamed. Doug is not heree Wow why he's busy. That was an
antitrust joke. | know it's early in the morning. AndiD@&arza. And Tom Barnett who's back
there, too. And most of those people are just on teedanel. After their review on the role of the
guidelines, we'll have specific panels on direct evidei@®mpetitive effects, market definition
and unilateral effects. Of course, this is just thd sfahe project. We'll be taking our merger
guidelines examination on the road. Holding workshopsew Nork and Chicago next week, and
in Palo Alto next month. And the final workshop wié back here in Washington, D.C., at the end
of January. And these workshops, of course, as you karevabout transparency. But just as
importantly, they're about thinking through the merger meyeocess with very smart folks in the
antitrust community outside of our occasionally -- lwdm't say often -- occasionally insular,
inside of the beltway justice department, FTC antitagsess. So we really do look forward to
hearing from all of you, from incorporating your idea®u should feel free to challenge us as, of
course, my staff does on a minute-by-minute basis to mel wkh that, again, let me thank
everyone for coming today. And let me turn it ovemipvery, very good friend and colleague,
who has done just a spectacular job at the antitrusiah, Christine Varney.

>> Christine Varney: Thanks, Jonathan. Jon did #itejob laying out why here all here today
and what we're doing in this undertaking and what we'reggoibe doing today. So before we
turn to our first panel, let me add my thanks and my wedcohknow I've gotten a lot of questions
as I'm sure Jon has this morning about the Comcast/NBG@hd¢avas announced this morning.
Let me share with you what | shared with my staff| #rat is we are not commenting on that



today, but we're hopeful that this kind of undertaking lealp us understand the emerging complex
deals that we face, such as that one. So good mornifgpmezand have a good day. Thank you.

>> Carl Shapiro: So if the people on the first panelild come up for five minutes because our
leaders are so efficient -- as opposed to security.y.Okaank you. Okay, that's good. Take your
spot. We may just take a couple minutes to assemble hare'reonot starting ahead of time. |
think Bob. We're still waiting for Bob, it looks likeOkay, it's going to be a couple minutes,

probably start at 9:30. Once our final two panels haveetesecurity.

>> Carl Shapiro: All right, let us get started. v actually 9:30, so we're on time. | thought |
had all my panelists, but they're a slippery crew.stl tme again. Okay. Welcome. I'm Carl
Shapiro. | am one of the members of the working grodipeaDOJ and the FTC for the review
project here. Thank you all for coming. Those of yoelpdrysically and others who may be
watching from elsewhere. As already indicated, we laangally distinguished panel. I'm very
grateful for everybody here on the panel for joining rBserybody on the panel has extensive,
high-level experience in the antitrust agencies andiderable experience in the private practice
and private sector as well. So those are dual perspsc¢hat are extremely valuable. This panel is
our first panel of the five workshops. The first of fpanels today. And so particularly, given the
distinguished group, this is an overview panel to reallytipeiguidelines into historical

perspective, talk about their role, their function andtwyj@es of things should be in the guidelines
and what things shouldn't be in the guidelines as weli@®g specifically where updating and
revisions might be most valuable and where they shouldendone. So to frame some of that.

We already indicated in our questions for public commengssere two general reasons why we're
undertaking this project at this time. One is to seeg&p has developed between the guidelines as
written and actual practice and good government wouldaratlosing that gap. And the other is
learning as experiences develop that could be reflectée imtiervening 17 or 18 years. Those are
not disjoint concepts, but they're overlapping intereste. And we'll be addressing those on the
panel. In getting ready for this morning, | went back aadkéd at the 1968 merger guidelines. |
think we may hear a little bit about them from somewfpanelists, we've got historical
perspective. And just to -- | could not resist pointingtbatguidelines themselves are 17 pages in
total. And they cover horizontal, vertical and comgdwate mergers. Eight pages on -- eight pages



on the horizontal mergers. Very structuralist. Sthenmarket that is highly concentrated with the
top four firms having at least 75% of the market, if tbguaring firm has, say, 10% and the
acquired firm has 2% or more of the market, this wouldrdenarily challenged at the time. And it
goes from there. So we've come a long way. And thstiguas what the next step might be and
one of the backdrops for this, | think, is the declinehefdtructural presumption over the decades
and how that affects merger enforcement and how itidhmmureflected in the guidelines. Okay.
So each -- I've asked each of the panelists to give saroductory remarks of five to ten minutes.

| will be tough and cut them off, they're distinguisheturanotwithstanding. And I'd like to start
with Bob Pitofsky as one of the Deans of the antitcasnmunity. Bob, please start and please, all
of have you been instructed to speak into the mike.

>> Robert Pitofsky: Thank you, Carl. Good morning, eliedy, and welcome to Georgetown.

>> Carl Shapiro: If you don't mind.

>> Robert Pitofsky: How's that? Better? I'm goingwo things. | am going to talk about the
historical role of the guidelines with respect to Amaniantitrust. And then I'm going to talk a bit
about -- there is going to be another iteration, whatesof the things ought to be included,
excluded, clarified, amplified and so forth. Let metstath the guidelines. In my view, the
guidelines process, is the most important influence oerfgan antitrust policy in the last 50
years. | say wait, wait, wait. There's the Supr@uart, isn't there? There's scholarships, and
there's speeches and statements by the enforcement. p¥eple, wait, wait, wait, there's the
supreme court. What have they done? How many Supreme &uitmist cases do they take?
The last horizontal merger case, Supreme Court case33vgears ago. And it's not exactly an
unimportant sector of the economy, but the court justirserested. Academics are very powerful
influences, but they work their way into the guidelinésd, of course, the enforcement people
make speeches and statements and bring cases. Biittieshard to tell compared to the
guidelines what it is they had in mind and which way thesevg®ing. The first guidelines were
issued in 1968 by the Department of Justice. In those itlayess the style of the Federal Trade
Commission to sit out projects like this, and theytsatone out and did not join these guidelines.
Although later on, | think under Miles Kirkpatrick, theatlily joined the DOJ in later iterations



of the guidelines. The dominant influence, by far, wasdlburner. Not only because he
conceived the concept of guidelines, but he drew into thoisielines the beginnings of
sophisticated and economic analysis, beginnings that peegré®m there. And it wasn't exactly
a noncontroversial process. Don's view was enforcepeaple had an obligation to tell the
private sector what their enforcement intentions weéndink that's right. | thought it was right at
the time. The problem is that a lot of lawyers at@©J said, what do you mean? You're going to
give them a blueprint of what we think is okay and whattkink isn't? How are we going to win
any cases? All they'll do is waive the guidelines imtfiaf the judges and say, "see, we followed
the guidelines.” It hasn't worked out that way. ltftasorked out that way at all. The
Department of Justice continues to win cases wherfatrced to go to court. The FTC, during my
6 1/2 years, won 12 out of 14 cases when it was forced to gourt. And it was part of the
guidelines. So Don stuck to his guns and, in fact, the guidéianessurvived. Indeed, each
iteration gets better and better. Although | will sag things about them. Each iteration makes it
somewhat more difficult for the plaintiffs and the goweent to win. And more important, each
iteration has far more sophisticated economic anailystgporated. My dominant goal today. |
hope I'll have more than one or two chances to tadlugit. Is the following. That an aim of the
people who are revising these guidelines should incorporatg exclusively -- but should
incorporate the idea of making these guidelines simplearezi@nd in some particular areas
amplified so as to give people a better idea of whatténded. Simpler. Can you hear it better
now? Good. Simpler, my example would be barriers ty.ewhich run on about six or eight or
nine pages in the guidelines. And introduce concepts like d@bednand uncommitted entrance,
some costs, viable minimum scale. | mean, in a i brilliant piece of analysis. And the
lawyers in New York and the lawyers in Washington thetyit, they're on board, but there are a lot
of lawyers and businesspeople who find it very diffitalknow what minimum viable scale would
be in a year that hasn't happened yet. What do | thigktdo be introduced into the guidelines
that are not there now? Innovation markets. It séems that, as you look around the world, the
action has to do with innovation. The guidelines frbmvery beginning have been preoccupied
with price. But the price is not the only anticompegitconsequence of various kinds of
transactions. And if two companies are both working orséime improvement in the
pharmaceutical or widget or gadget or whatever they're ngikn. And they propose to merge,

one could have a consumer welfare disadvantage. Mewgsual argument is you can't measure



market share in innovation markets. That's fairly camm. And it is very difficult. But | think the
answer is that you can. | want to know how many patbetse two companies obtained in the last
several years, how large is their staff? How quaifeetheir staff? What kind of machinery do
they have? Judge Moore, among many others, has said 'iLao&xtremely difficult, but it There
can be and it should be done." And market shares careégured in those areas. A couple of
final points, very briefly. | had been writing for@ng time and very cranky about the failing
company and the fence. | think it's too stringent. Cosgte't have in mind all those
gualifications before you could assert a failing compangd Rdon't even think it's good
economics. But we're going to talk about that on thelpates on so I'll hold my comments until a
later point. A few other changes. HHI, 100, 1800 and gb.far it really only a safe harbor if
you're under 1,000? Nobody's brought a case -- actuallgraught two cases. | can't say nobody.
But both oil companies. They were marketers. And thengvaround the 1500, 1600 range. But
that's once in a blue moon. And if, in fact, the gownt's intention is not to bring cases unless
the HHI is over 2,000 or 2,500, we ought to say so. Many pebjlk the SNIP test is 5%. And
maybe it is. Many other people would say it's10%. Andydeaty in the know knows it. Maybe
that's true. | don't know it one way or the otheut Bdo think is it ought to be clearly stated in the
guidelines as to what the SNIP test is. And if itanged, it ought to be changed. As Don Turner
would put it, to tell people what the enforcement intergtiare of the enforcement agencies. And
finally, this is just a pet peeve on my part. But I'mesait of you recognize that even though trend
to concentration was the principal concern of corgvdsen they amended the Seller-Kiefer act in
1950. The principal concern, trend to concentration hesrieeen regarded as a factor in deciding
whether or not there have been or will be anticompeteffects. All | ask is that the people who
are working on revising the guidelines take a look at thaisae if it belongs in the next version of

the guidelines. Thank you.

>> Carl Shapiro: Thanks, Bob. Next I'd like to ask Rithto speak to us. Jim was Assistant
Attorney General when the current guidelines in chief wieaéted in 1992. | think has great
insights about that process and the results and howéhegid up. Jim.

>> James F. Rill: Thanks very much, Carl. It's andido be here with such an august panel. It's
rare that I'd be not the oldest person on the pargilelthat honor to Bob Pitofsky. Let's take a



look at what guidelines are supposed to do. And the '92 guidéheeselves, | think, set forth an
explanation which makes a lot of sense. The guidelasesirding now from the guidelines, the
guidelines have the dual purpose of leading to appropriate enfert decisions on horizontal
mergers and providing the bar and the business communityegitsionably clear guidance from
which to assess the antitrust enforcement risks of geaptransactions. Good so far as it goes.
There's another player, though, that's not mentiondthirstatement and another player which |
think is of importance in considering revision of the gl and, in fact, has played a major role
in the revision of the guidelines that took place in 1982amadn in 1992, and again | think in
1997. And that is, of course, the courts. So the guidelees dn intellectual -- excuse me, an
analytical path -- hopefully intellectual path, too, bataaalytical path, but it's not a cookbook.
Guidelines are not a cookbook. They're not a nice, &ateuwvell-defined recipe to follow in
designing every aspect of merger enforcement but rathreraa but clear analytical path. | have a
personal vendetta against anyone who talks to me abotlsing called a guideline violation. |
submit there is no such thing as a guideline violationh@w does one achieve those purposes? It
seems to me there are three principles. And | owehbigght to an interesting paper that was
prepared by Tim Muris and new institutional economics.t &hg principle, and | think applies to
guidelines, need to be one based on sound law and econtwmaicand of great importance, need
to be readily understandable and tractable by counselnby énd by courts, and three, be
sufficiently flexible to adapt to new learning in lawdaeconomics. Those three principles should,
| submit, guide the process that's going on right noandbrse the process that's going on right
now. It's been 17 years since the 1992 guidelines. The 1992igesdekre ten years after the
1982 guidelines which were 14 years after the 1968 guidelinese ljinst given you my total
knowledge of economic econometrics. | agree with Babthe Turner guidelines were
revolutionary in1968 not only because of the infusion of secamomic learning into the
guidelines but the Assistant Attorney General had théude to do that which | would never have
done, they told the Supreme Court of the United Statéd tvas full of baloney and that he
certainly wouldn't bring cases that would fit under thieric of the Cans case or the Patslast case.
If you look at the Turner guidelines, the guideline levelsnak above the learning of those two
cases. But the Turner guidelines went so far as thay. wand by 1982, economic learning in
court decisions, particularly general dynamics, had begerpose the error in reliance on rigid
market tier tests. Thus, the Baxter guidelines undertookige the thresholds and identify factors



such as entry, in particular, that went beyond mathates. And although the 1982 guidelines
were a massive step forward, | think a sea change,rmis@&blange in antitrust and for that reason |
think Bill Baxter was one of the truly great assistaibrneys general to serve in that post, they
remain largely structural and the flawed market sharadmgm was put in terms of likelihood of
challenge which I think went much too far. A second prolatin the 1982 guidelines is that they
were only, as were the '68 guidelines, only justice depattgwadelines. And when the 1992
guidelines came out, the Federal Trade Commission sealaysallater put out a very general
statement that they weren't necessarily following9Beguidelines, but we were going to look at
the '82 guidelines, law and facts of each case. Duringekiedecade, the court decisions and
economic literature put further doubt in the structupplraach, even of the '82 guidelines. And we
had cases like Baker Hughes which called into serious qneke market share paradigm and to a
great extent to entry. At the same time, the essya was being rather superficially handled.
When you look at cases like waste management in th€Radit, where entry was sophisticatedly
analyzed on the basis, well, it must be cheap to litgsh truck. Entry, obviously, was not
properly being defined either in the guidelines or certainlthbycourts. And the Calder decision a
year later was to the same effect, not with trastkglout hose nozzles. Advanced economic
theories -- advanced economic thinking, moreover, myqodait favorite is Bobby Willig's article

in Brookings produced a reliance on unilateral effects whazhnot been incorporated in the '82
guidelines, particularly in the area of differentiatedducts. The '92 guidelines in that area were
somewhat actually anticipated in enforcement decisiorts asithe Procter & Gamble rohrer case,
finding within a broad stomach remedy market unilateffecés by the acquisition of Maalox by
Pepto-Bismol. Thus there was a need to accommodatéeaanng and replace some of the gaps,
to use Carl's term, that existed in the guidelines vergusdurts and economic learning. The '92
guidelines, the notion of a presumption on the markeegbaradigm replaced the notion of the
likelihood of challenge. The competitive effects provisiof the guideline were greatly expanded
into a separate and rather long section. There wasch more comprehensive approach to entry.
And Bob indicated a somewhat intricate approach to erfithere was, | think, most important the
infusion of the notion of unilateral effects, partialjyan differentiated markets, but also in
commodity markets apart from the analysis of coordmaffects. And, yes, they were the first
ever joint guidelines issued by the Federal Trade Conwniss well as the Department of Justice.
And there's stories there | could tell you but won'ttos panel. So let's go back to the desirability



of revision now. Is there new learning to be reflect&@s. Certainly with respect to the market
share paradigm and presumptions. Do we accurately expldia guidelines what the agencies
are doing now? No. If one looks at the FTC's repmrtw/hen challenges are made and in what
particular industries at what market share levels et \\evel the customer complaints and other
factors, they bear little relationship to the 1800-100 fdarset forth in the guidelines even as a
presumption. Is a presumption right or is simplyriteket share paradigm a trigger to further
analysis, which it seems to be in many of the courtsae@? And we need to wonder whether the
guidelines currently provide an explanation of what tienaies are doing and what the courts are
doing in a concise and understandable matter, and thgertlthe issue of unilateral effects.
Which | think does cry out for further explanation, but netessarily radical change. | think that
we want to keep the -- and | would urge the drafters to keemarket definition and hypothetical
monopolist test, these are tests that have withsteodeather-beating winds of time. They have
widely been adopted by the courts, and | could cite altéises from Swedish Match through
Oracle as a starting paradigm. The question is, dbewdt to be a starting paradigm, or can there
be a holistic approach? | think the holistic approadimés but doesn't become mush. But Oracle,
Country Lakes Food, Sunguard, Swedish Match, all of tbeses adopt the market definition
paradigm, and it seems to me that's appropriate. Tumtsamised questions of the HHI levels in
fact in the Arch Coal decision, the district court anty looked at the guidelines but then looked at
the FTC report which indicated the FTC itself doesnlb¥okhe rigid principles of the guidelines.

| think one reads Oracle and would have to say that therants of the positions taken by Judge
Von Walker in that case illuminates some of the ave@sre unilateral effects can be addressed in
guideline form, but | would urge not to, even in the uniiteffects differentiate product area to
abandon the market definition principle. Bob mentioned3SNIP test. | agree with him. | think
there needs to be an explanation of when the snip-t8%i snip test is deviated from and what
reasons and why because it's not spelled out in the gnadebut it happens. And if you look at
the paper we submitted, it happens a lot in the energinahd retail food industry. Finally, |

think the power buyer point needs to be looked at, retilgesuch a principle to be considered. It
came up not only in Country Lake Foods but also in the AAyMhetic sweetener business. So
after 17 years, this adolescent, | think, is ready to gnbavsomewhat more maturity. | would say
radical change is not appropriate. Some commentayyitie probably appropriate, but | don't think
a treatise is appropriate, because you start writingagige, you get into formulas, you lose both



comprehensibility and flexibility. Overall | think the geot is timely, excellent and certainly led
by the competent people who should be leading a projectsoddhi. Again, I'm honored to be able
to participate. Thanks Carl and Joe.

>> Carl Shapiro: Thank you so much, Jim. That's geagious. We'll turn to some of these
guestions you've posed in the discussion for sure. Nextd'dol ask Doug Melamed to speak.
Doug was deputy assistant Attorney General and actirmgr&ty General -- excuse me, acting
assistant Attorney General in the antitrust divisiothenlate '90s. And I'm sure we'll put that hat
on and not his new hat as Intel's general counsel geh&s

>> A. Douglas Melamed: I'm always thinking of the publienest, Carl. And the happy news is
the interest of the intel and interest of the publeaigned. There's no tension there. I'm going to
just -- okay. Let me just say at the outset, | thinklglines in the merger area are especially
important because unlike the Sherman act where, yow, 9@ of the law and the guidance given
to the business community arises out of the case fasvista common law process, in the merger
context is largely a regulatory process. Obviously, @estrained by the law and one the law is
influenced by the regulatory actions. But is largetggulatory process in terms of its most
immediate and significant impact on the business contsuBio it's critical that the regulators -- |
don't like that word, but it's not a bad shorthand, deteuwith as much clarity as possible the way
that they think and they think private parties and courts doghink about mergers. So I think
guidelines are important. And that being the case, | ditgk 17 years, it is very desirable to bring
them up to date to reflect contemporary learning. Let nmreductory comments, | want to make
two points. One a broad one and one a narrow one.bidad one is this. | actually haven't read
the guidelines for a long time or hadn't until a couple dayswhen | read them in anticipation of
this panel. | guess maybe | had gone back to look fa fitissages to cite in briefs or something
but not really looked at them in any comprehensive wayd while reading them, | was struck by
how formalistic they are. They have all sorts dirdBons and categories of abstractions,
committed verses uncommitted entry. The definitioa afarket, notion of HHIs, and most
importantly, the five-step analysis which, although thesetse lip service paid to, well, this is only
an aid in answering the ultimate question of competéifects, is really presented almost as a
decision three kind of process. Now, the various aicalytools that are described in the



guidelines, whether they're the SNIP test or versibogand so forth are important analytical
tools. And I think it would be very valuable for the agentiespdate the description of those
tools and how they are used to reflect current praaticecurrent economic thinking. But they're
not ends in themselves. This isn't kind of an exerdiderger review is not an exercise, applying
these various analytical tools. They are simply taolsans of shedding light on the ultimate
guestion whether the contemplated merger is enter cdgimpetnd disadvantage some segment of
the community that we want to protect. So | think wHilke &nalytical tools that are described in
the guidelines are very valuable, | don't think the guidelawually describe, taken as a whole,
describe the process that practitioners of the ageactasally go through when they're doing a
merger. And | think in that respect, they are somewhatlon't want to say misleading because |
think at least regular practitioners know that -- but theght to be updated, I think, starting from,
perhaps, that premise. Roughly speaking, here's what || think a lot of people do
something like this in analyzing a horizontal merger.u Yiave companies A and B. You represent
A in practice or if you're an agency, you're lookinghe contemplated merger. And so you say,
okay. Do A and B compete? And if so, where? Whdlaeonsumers or the suppliers if you're
concerned about by side markets for whose patronage dodhwete? And then you ask, who
else do they compete with? Who else constrainsteé@vior, those trading partners? And then
you ask, okay, now, if we eliminate rivalry between A &) what's going to happen? Are there
going to be other extent competitors to constrairist® likely that people on the fringes will enter
or readjust their competitive behavior? Are thesesichldse as substitutes for one another or are
they not so close? You know, are we dealing with honmemenproducts? Do we have concerns
about coordinated effects? Are we dealing with unilatéfatts? But the analysis starts, at least
in my opinion, by asking who are the merging parties?eM/ldo they compete? What's the
affected area of commerce? And now how do | andhyeeuestion or answer the question, what
happens if we eliminate rivalry between these two mergingep@ And in the course of thinking
of it building up from the facts that way, at variousds one might think, "gee, there are certain
analytical tools that might be helpful here." It imidpe helpful to know what is the market. It
might be helpful to know, are there likely entranéd | don't know, committed, noncommitted. |
don't think that's part of most people's active vocabul&ut you do ask how likely is it that
they're going to enter? And you look at the factorsgbanh, you know, to that dichotomy and the
guidelines and so forth. The problem, I think, with stgrtirith sort of from the abstractions and



working down is not only doesn't describe what, in fact, hagpelhich reflects that it's a problem.
But that it can lead to -- it can lead to some erroneouslusions. For example, firms outside the
market can be important constraints on behavior offimthe market. If you imagine, for
example, a monopolist merging with the closest, attistant, substitute who's outside the market,
you might be very concerned about the competitive impidloising the constraint of that outside
the market and closest substitute. If you focus jushemarket and the HHIs, you know, you're
obviously going to lose sight of that. Committed, uncottediis really a matter of degree. | think
the dichotomy doesn't make a lot of sense. Market shaadsr sometimes and sometimes more
than others. Of course, the problem with market shatést we don't really care about historic
market shares. We only care about future market sharesso we might want to make a
prediction, what will the market shares be in sonfeike time? We might start with historic
market shares as a past is prologue question, but alwkagg #se question, is it a good prologue
or do we have a general dynamics kind of situation h&e?P guess the big one suggestion is, I'd
like to see the guidelines focus more on how one acthallgls up a competitive analysis starting
from the facts, how one uses the analytical toolsar@presently in the guidelines, and | assume
will be enriched by this revision rather than by coming uth & nice conceptual framework of
how one might employ all these tools in some stylizeerger analysis. The second and narrower
suggestion | would have has to do with efficienciesiclefficies are really important. Obviously.
Innovation is really important. All the studies, wekadbw, show innovation contributes a great
deal more to economic welfare than avoiding dead wéagkt So we really have to keep an eye
on efficiencies. Now, | understand probably a fraciemthers in this room but to some extent at
least that mergers are commonly overpredicted. I'mysefficiencies are common overpredicted
in mergers not just for agency consumption but probaislpdard of director consumption. All

the studies about mergers failing and so forth. Butsitilisvery important, it seems to me, that the
agencies and the practitioners and ultimately the coavis & clear idea of how to think about
efficiencies. How to assess them, recognizing the umesriaf prediction, and then how to
evaluate them. How to compare them against what rlagktlike gains of market power by the
merging firms. And I'm particularly interested in aruesshat was treated in the '97 update as a
footnote item. And I think is really a very important gtien that | don't know the answer to. That
is to say, | don't know what the agencies or the samoiuld say in response to this question. What
do you do if you have significant efficiencies in markétfuse that term, market A and what



apparently looks like a moderate and a competitive cannanarket B, there's a lot of people |
think would say, "well, the courts are clear. You car'ligi the benefits of market A against the
harms market B. That's an anticompetitive transactid don't think that would be the right policy
result. And | would hope the new guidelines would expyigitabble with that issue and give us
guidance as to how that comparison and tradeoff could luldahn

>> Carl Shapiro: Thank you, Doug. Again, lots of foodthought later. A number of people
brought up innovation. 1 think it's something we really wanteturn to. There's not much in the
guidelines on that. So everybody, put your thinking capsNmxt, I'd like to ask Tim Muris to
speak. Tim, you know, has experience going back to thett80$82 guidelines and more recently,
of course, chairman of the Federal Trade Commiss8mTim, tell us.

>> Tim Muris: Thank you, Carl. It's a pleasure to beehd'm sorry. It's a pleasure to be here at
old-timers day. Except for Carl who's a recidivigguess. As others of us are. Let me try to
discuss three principles for revising the guidelines an@ginbthe guidelines have succeeded in
significant part because they do not try to do too muchhdR#han complex, lengthy regulations,
they provide a flexible and durable framework that refldesantitrust community's consensus.
This focus on consensus should underlay any potential chémdfee guidelines. The lack of such
consensus doomed the recent attempt to provide a onétsia# test for unilateralizing conduct
under Section 2. The consensus regarding the relativéomoissimple concentration tests, which
we've heard about already justifies reflection of thatvvin any revisions to the current guidelines.
Major changes that lack such consensus, however, rigiatthef last year's Section 2 report. My
second point is that the guidelines should reflect agpragtice. And when | was chairman, |
pushed this in two ways. The data release which I'll dssowamentarily in the merger
commentary which we began as well. In terms of practhe agency should adjust the HHI
threshholds and no longer characterize certain meaggusesumptively anticompetitive. Jim Rill's
1992 revision stated that the numbers are only the gfgnimt. And | agree with that.
Nevertheless, the numbers can provide useful screenkgtand suggest three. First, when there's
a post-merger HHI below 1800, there's unlikely to be commypeoncerns. It sounds like Bob had
an idea of 2,000. I'll talk about the data release in met&l in a second. Second, post-merger
HHIs between 1800 and 2400 are unlikely to have adverse competitects when the delta is



below 300. Mergers in this tier with the delta of 300 orerare likely to require detailed
investigation into their likely competitive effects. d\third, post-merger HHIs of 2400 or greater
are unlikely to have adverse competitive effects whenl¢fta is below 150. Mergers in this tier
with deltas above 150 or more require detailed investigattortheir likely competitive effects.
Now, these numbers don't come from any theory. Theswers, | believe, come from the
agency's data releases. Now, because the data relegiedn vanges, it's possible, and the
agencies have the actual numbers in hand, it's poss#ilehese numbers aren't precisely correct,
and there should be some adjustments. But | do behet¢he experience would provide a very
useful screen. And the numbers reflect, you know, husdvédherger investigations involving,
indeed because the merger wave occurred in the late '88spfrihe numbers are still from the
Clinton Administration. Another topic on which theidglines of practice diverge involves fixed
costs. | think the commentary makes it clear thatdficosts account under certain circumstances
and any revisions should reflect that. Moreover, thdejimes should confirm that the burden on
the parties to demonstrate efficiencies is no grelaser the agency's burden to show
anticompetitive effects. Now, my experience is tgtncy leaders accept the statement that | just
made, although there are some on the staff that i thamk agree, if agency practices to apply
different burdens, then | think any revisions should fystich an extraordinary position. My third
and final point is that evaluations of individual mergerkaavily fact specific. And that therefore
any changes to the guidelines should highlight those faattsith particularly probative. And let
me suggest five examples. The first is that the bederge for determining efficiencies involve
actual experience. Just as the agencies rightly dssimsubstantiated claims, they should accept
as presumptively valid those claims based on the bssilppe evidence, which is the resulting
efficiencies or lack thereof in recent mergers involving of the merging companies or others in
the relevant industry. And, of course, such evidencencdude improvements in product quality,
not just reductions in cost. Second, the guidelinesldhmi assume the form of competition
among firms offering differentiated products. Any revisionte guidelines that assumes a certain
form of competition. For example, that firms compeyesimply setting price would make it more
difficult for the guidelines to characterize existing gatition accurately and to predict any loss of
competition following a merger. The guidelines framewa&rshes for ways in which market
power may be exercised successfully. And that asafiegpends heavily on the particular setting --
industry setting in the form that competition makes. c8piag the form of competition



independent of the industry particulars risks serious.edod | associate here myself with an
article by Werden, Frobe and Sheffman who noted thet 45 years of using various models, we
all have a greater appreciation in the complexity anetyaaf competitive processes and clearer
understanding that different modeling assumptions can angpléttenuate merger price increases.
As the guidelines move away from structural presumptioley, 2hould not incorporate models that
do not reflect real world competition. The third highly prtolafact any revisions should
recognize that merging firms have an incentive to passasginal cost savings regardless of the
number of remaining competitors which is a propositioh sivaply follows from the fact that
almost everyone faces a downward sloping demand curw&thi-the guidelines should reflect the
importance of customer views in determining the likelihobdnticompetitive effects. The data
release showed that strong, consistent complainissalabways lead to a challenge. In my
experience, | think most people's experience is thahwba've got strong, consistent support, the
agencies will not challenge. Unfortunately, in Hines @ndcle, courts were dismissive of
customer opinions. In assessing customer testimonyptitesand the agencies should recognize
the policy judgment that underlies the business judgnudaso prominent in corporate law. This
rule essentially requires judicial abstention frommos®l guessing corporate decisions based in part
of the relative experience of business versus judgesamtsc The business judgment rule creates
the presumption that corporate directors and officersraein informed basis in good faith and in
the best interest of the corporation. This ratioaglplies to customer testimony. Once the
agencies or courts have screened customers to ensureshierony is reasonably informed, in
good faith and not based on conflicting or anticompetiincentives, the decision-maker should
give great weight to customers' views on mergers' likélycts. Customers will most directly
experience the effects of a merger. Their self-@stsrcombined with their knowledge of the
industry ensures that their views will provide crucial evigenklost antitrust lawyers, on both
sides of the table, agree that customers remain tse gbgective marketplace participants. The
decisions they make frequently provide a better windowaw the merger actually functions than
an economist model or the court's intuition. Finalhy final probative fact involves the
importance of post-merger evidence and consummated meiders.the agencies have something
fundamentally different than typically in the nornk#$R process. And they can't have it anyway.
Evidence of the mergers actual competitive impact. Weékable evidence of that impact is
available, it should trump the predictive analysis usdtie standard HSR process. The relevant



analogy is to judicial decisions regarding the supeyiartdirect evidence of competitive impact in
Section 1 decisions. Now, of course, the post-mergderee has to be reliable, and the agencies
have to be confident that their measurements are aeamdtmerger specific. In at least two
instances decisions will likely be impossible. Thetfinsolved cases in which too little time had
passed post-merger to measure the effect. | think ChicaggeBras a good example of that. And
the second occurs when the merging parties have mangbttet@ost-acquisition evidence.

Thank you, and | look forward to our discussion.

>> Carl Shapiro: Okay. Thank you very much, Tim. @st kpeaker, Deb Garza, like Doug, was
a deputy assistant Attorney General then acting assisteorney General in the antitrust division,
but a bit more recently. Deb, please go.

>> Deborah Garza: Thank you. And it really is an lmdogoin this panel of colleagues, each of
whom has contributed significantly to antitrust scholgrsimnd the development of competition
policy, both within and outside the United States, inipalr with respect to the ICN, which
you're responsible for. My comments today will diavgely on the work of the antitrust
modernization commission as well as on my experiemt®th private practice and in government
using the merger guidelines, explaining them to clientsgimg parties and persons affected by
mergers. I've also had a bit of experience working aseyjnes, including the 1984 revisions to
the 1982 justice department merger guidelines. So I'm very $lyetjgato the challenges that the
agencies are facing. But I'm also very sympathetic tadhien of why it's an important thing to be
engaged in review and potential revision of the guideliri@sidelines serve several important
purposes. Educating the public about the goals and substacm®métition policy is one.
Ensuring the transparency and fairness of enforcemanbthier. Providing certainty that is
needed for the free flow of capital in well functiomarkets, facilitating voluntary compliance with
the law and sometimes advancing development along wittotms. And | think the '68
guidelines, '82, '84, all the subsequent guideline revisions lcavallg done a remarkable job of
helping to forge the development of merger law in theddinbtates and abroad. On the other
hand, we may discuss this later, | don't think it stidnd the primary purpose of the guidelines to
try to advance the law. [ also think that even the ggsof developing, reviewing and updating
guidelines serves a very important purpose in fostermigglie and understanding, forcing the



agencies to examine the efficacy of current policy aedarticulation of that policy and ensuring
that enforcement policy remains valid. Even if no gigant changes are made to the guidelines,
there is a real value, I think, to confirming the consesspgport for them. Of course, it's important
to ensure that the guidelines remain current, that theyaedy reflect both the agency's actual
enforcement policy in practices and recent developmente law. A material gap between what
the guidelines say and what the agencies do actually codéarame public confidence and
legitimacy of government enforcement. | want to quigdyto the AMC commendations. And |
note, too, going last, it gives me the opportunity to Bagjtist as the AMC, there was a substantial
amount of bipartisan consensus about a number of thiagétthink that I've seen developing up
here already while there are some differences, sungtantial consensus on a number of matters.
Let me go quickly through the AMC recommendations thhaink are relevant to the current

exercise. For those of you who don't carry the AMort around with you.

>> Carl Shapiro: It's big.

>> Deborah Garza: It is big. | know. | should get a tiite abridged version of it. First, the
AMC concluded that there was a general consensughthaasic framework for analyzing
mergers, followed by the US enforcement agencies andsaswsbund. And | think that's an
important starting point. Second, the AMC concluded tibatnajor changes to merger
enforcement policy are needed to address issues and iedwstaracterized by technological
change and innovation because current law, including éngenguidelines, are sufficiently
flexible to address those aspects of competition. &stme time, the AMC did make several
recommendations specifically related to the reviemodvation-related aspects of mergers. The
AMC recommended that the merger guidelines should be updatgplamemore extensively how
the agencies evaluate the potential impact of a mergmnoration. The ability to innovate is a
significant reason for some mergers and innovationtieely important to economic welfare.
Yet the current guidelines, mention innovation only in pagsl footnote six which states that
market power also may lessen competition on dimensithes than price such as product, quality,
service and innovation. The commission recognized hiea¢ tremains a need for additional
learning regarding innovation competition but concluded tleagencies have sufficiently

consider the issues involved to provide more useful guidaacenhat we see in that footnote.



Next, the AMC recommended that the merger guidelinesldhoe updated to include an
explanation of how the agencies evaluate nonhorizameagers. Now | realize that this exercise is
specifically designed to think about the horizontal mergetednes, but let me tilt at some
windmills here and represent the AMC by suggesting thedutid be very worthwhile for the
agencies to revisit the -- their treatment and artimriaof their treatment of vertical guidelines.
The '82 and '84 merger guidelines which were only the DOJinedta section addressing
nonhorizontal mergers including vertical mergers and merg&isng potential competition
concerns. Although that section of the '82 and '84 guidedidésessing nonhorizontal mergers was
never formally abandoned, the '92 merger guidelines arf@thievisions did not include that
section. And as the FTC has never, to my knowledggedsany sort of guidelines or statements
about their treatment of vertical mergers. Althougmiicant thinking has occurred regarding
vertical mergers since 1984, the guidelines haven't been updet¢aink that the AMC concluded
that the horizontal merger guidelines have brought sigmfitransparency on how the agencies
evaluate horizontal mergers. The business communitpdvaefited, practitioners have benefited
and we think they would benefit greatly from some updaticliéation of the competitive effects
of vertical mergers. And | note that the commissidriebowitz mentioned today that the
Comcast/NBC Universal merger which | don't know but | suspegt have some vertical aspects
to it. Just another illustration, agencies do look alicadraspects of transactions in important
transactions, and it seems to me a real miss not tordetking to address that the last time they
spoke to this issue was in 1982. The AMC recommendedhinaigency should increase the
weight given to fixed-cost efficiencies such as reseanthdevelopment expenses on dynamic
innovation driven industries, where marginal costsewelatively low to typical prices. The
current merger guidelines appear to weigh most heavilgieifiies that will reduce price to
consumers in the short run. Reductions in total coshsdimg fixed costs such as improving upon
the rate and quality and innovation have less effegriwmg in the short run, obviously, in the
longer run, however, some if not all such efficien@esld also likely benefit consumers in the
form of lower prices, increased choice, improved qualkithough the current merger guidelines
do recognize that R&D efficiency should be consideresly #ppear to treat them with particular
skepticism. While the AMC recognized the difficulty oéasuring efficiencies and balancing the
value of future benefits that may result from innovaagainst the current costs to consumers,

given the importance of innovation and the centralftyynovation-based industries to our current



economy, the commission urged agencies to, in affea,tba highest priority to the appropriate
treatment and articulation of how it looks at innovatesues and merger analysis. The AMC
recommended that the agency should give substantiahtineiglemonstrating that a merger will
enhance consumer welfare by enabling companies to increasation. Recommended that the
agency should be flexible in adjusting the two-year tmezon for entry where appropriate to
account for innovation that may change competitive tmms$. The commission expressed
concern that the current merger guidelines do not claakgowledge the possibility of dynamic
change over a longer period of time than two yearsovation may result in entry beyond a two-
year time horizon, while we recognize that the guideldesot purport to present a hard and fast
role, the commission recommended that the agenaesaise their flexibility with regard to ensure
that innovation that will change competitive conditiomsre than two years out receives the proper
consideration. And finally, the AMC recommended furtsteidy of merger policies, specifically
the agency recommended that the commission recommemateitié agencies seek to heighten
understanding of the basis for U.S. merger enforcemeiaypaicluding through a study of the
relationship between concentration and other markaatackeristics and market performance to

provide a better basis for assessing the efficacy oéotumerger policy. Thank you.

>> Carl Shapiro: Thank you very much, Deb. Beforguwve to discussion, | wanted to have a
brief advertisement for our next panel. The woahfrour sponsor. We're particularly fortunate to
have Judge Doug Ginsburg here on the next panel. Weyrdawored that he's chosen to accept
our invitation to come and speak. So stay tuned for thatv, back to our regularly scheduled
programming. Well, let me just pick right up -- I haveuaniber of questions and want to move it
along. And I'll look for each of you to indicate when yeant to weigh in here. The innovation
topics, almost every one of you has mentioned it, okag?et's stipulate that innovation's really
important. Let's even stipulate it's more importaantsmall price changes, okay? How should we
-- and the AMC says we should factor that more in.r&@bevirtually nothing in the guidelines on
innovation effects. How might we do that? While mamtey flexibility and while recognizing it
may be very hard for the agencies to peer into the fiauenough to really discern innovation
effects. What kind of markers could we look to if wanivto add some material on that in the
guidelines? Tim, | know you're interested in this topic.



>> Tim Muris: Sure. | think you should give more guidante,not sure you're ready to do
guidelines. There are three particular issues that theparticularly difficult. One is the
economics doesn't point in any uniform way. We knothirk, with great confidence, and the
statistics show this, that mergers to monopoly and metgetuopoly and normally are bad and
should be challenged. The economic models and limiteeoe on the innovation point and
some of the best summary is still in a report Bobiithat first set of hearings that he had, about
the best that you can say is that in so-called metger®nopoly situations, sometimes it's
anticompetitive, but not always. So you've got a fundamgrddferent meaning of numbers than
you have in product market cases. That's the first problme second problem is the benefits
from successful innovation in many cases are justwhedming and take the drug situation. We
did the Genzi case, one of the few cases, when thaisman, that was controversial, and we
allowed what was a 2-1 merger to go through, and they ededean a drug deal with horrible
disease called poppy's disease. Those kind of bengfitknow, dwarf the benefits and the
typical product merger of 5%, 7%lower costs. And thatsentrue generally with innovation. |
think people believe. The third problem is our experienedaing -- | still say are, | guess | can't
get over that -- experience, you know, being the governmgmiall this is mostly at the FTC and
mostly with drug mergers. There's nothing wrong with that there's a particular regulatory
process that makes the whole innovation issue marahia. So what | would suggest is rather
than do guidelines is that you offer more guidance beginnititgs@meone writing, you know, a
nice paper about just exactly what the FTC has doné tihcsle drug cases. You know, why
they've done it, how they've done it, the argumentshidna occurred, try to make it relatively

neutral, at least in part. So again, more guidance fer dtm not sure we're ready for guidelines.

>> Carl Shapiro: Bob.

>> Robert Pitofsky: | agree entirely that defining mnavation market and measuring market share
is much more difficult than other efforts that wedrggaged in because so many innovation markets
are just ideas. And after spending $100 million, it turrigtoelidea isn't going to go anywhere. So

| agree that as a preliminary -- the people who are goingvise the next set of guidelines should
take a look at what happened over the last 20 yearams t&rinnovation and get some statistics
together. But then to opt out and not give as much muesh direction as we can to the public



sector about market definition and market share. | takedit market share in my initial remarks.

| know how difficult it is. But people have been workingionThere are articles on it. Wrap has
an article on it. Judge Bork wrote a little bit onlits not easily done the way price analysis is
done. But that doesn't mean that it can't be doneqo®@do as much as you can, give as much hint
to the public sector as you can. And move on from there.

>> Carl Shapiro: Deb?

>> Deborah Garza: The AMC thing appreciated that in-ithrectly in its recommendation and
report that there is an issue about whether or not theggeghinking has matured sufficiently to
get guidelines, as Tim suggested, and it is important, | tthiak the guidelines represent a
consensus document and aren't sort of -- represenavioe 6f the month club in terms of, you
know, economic thinking. But what we saw with the AM@swhat the public, the nonexperts that
looked at the policymakers that looked at the guidelinesgsadelines that seemed to be looking at
a static world and seemed to be really focused more highprice effects and didn't seem to,
Frankly, give enough weight to -- and consideratiomtmvation issues. | don't think that's a true
assessment of what actually happens at the agendl@ak when the agencies do their analysis,
they are thinking of competition in a dynamic sengs. just that the nature of the guidelines were
such that they were, because of the way they areewyriire more focused on the sort of static
competition world and more of the price effects. Andifsthey were written, | think the concern is
that they don't adequately leave room for consideratiaheoéffects on innovation, which as Tim
has said, can really swamp any other effects or cosicétuen while you may not be able to
specify much in the guidelines about how you're goingad& & innovation issues which the AMC
thought it was important to make sure and clear thatahewn issue. And then Frankly urged that
through this process of looking at the guidelines and potigntgadising them that there should be a
lot more work and thinking and articulation whether or ristiit the guidelines, but a lot more
articulation of the issues that are relevant to iation and merger analysis so that whether it's in
the guidelines or outside the guidelines, you are pushing fdrlea thinking in that area and
articulating the issues clearly even if it's not ie structural guidelines sense.

>> Carl Shapiro: Doug and then Jim.



>> A. Douglas Melamed: Just a couple of modest thoughden't claim great expertise here, but
here are my thoughts. One, | think, first of all, ination has two potential roles here. One is, are
we worried about harm to some innovation in what spewple would call the innovation market.
And the other is a perspective future innovation the kineffafiency benefit that one might
imagine from the merger. | think the analysis mighdifierent. As to the former, my sense is to
have great skepticism about the value of defining innovaiarkets, trying to figure out how to
measure shares in them and so forth. | think the wirelmise of that doesn't really apply. The
whole premise of defining shares is to figure out, you kremst of whether there's a likelihood of
anybody being able to price off a marginal revenue cutherahan the demand curve and create
dead weight loss. Innovation, the issue is, how andiiely to shift the demand curve? So I'm
not sure that even if we could define innovation markdtraeasure shares would tell us an awful
lot about the likelihood that incentives for innovatiwould be affected. That's one thought. The
second thought is, maybe the way to look at innovationtbereof these questions, the plus and
the minus, is to go directly to the question of do wekikine transaction affects incentives to
innovate? Often two big potential innovators might get tugygprecisely because they see
potential synergies. Whether they're spreading theid foosts of R&D or putting together two
nutty geniuses in the same room or whatever it is. ifBo¢y have incentives to innovate, one
ought not to be worried about that. On the other handpobli there are situations, | suppose,
where an incumbent monopolist might buy up a potentiAdiguptive innovator in order to shut it
down. But it seems to me that rather than focuseridrmality of market definition and shares,
we ought to be asking simply the question of what do wi titiis transaction does to incentives?
Maybe that ought to be a prime driver of the analysis.

>> James F. Rill: Doug picked upon a point also thatd ggmcerned about and thinking about
innovation as inclusion in the guidelines. And I think agsath Tim that it's probably not quite
ready for primetime if the guidelines are indeed constityde primetime because the learning is
still on the way. One has to look not only at the igp&lom the parties' standpoint, the plus side of
including innovation analysis and the calculation of éfficies, but also the minus side of looking
at the possible anticompetitive effect analysis errdsult of overinclusion of innovation,

innovation output functions, innovation firms in a mergase. There's literature that's been



pointed out -- excuse me -- a good bit of literature loerte, but some of the literature is, | think, a
little bit terrifying in the sense of looking at the vémpad-based possible inclusion in the, quote,
market, unquote, of R&D functions that maybe only functiary distant but nonetheless
theoretically related in product categories with prodbeisg, for example, treatment of a
particular condition. Or even a related conditidmd some of the literature would include that in
looking at the possible anticompetitive effect ofamsiaction between firms whose R&D capacity
seem to be at least first analysis going on quitewmdfft tracks would put them in the same market
and look to a possible challenge to the merger on tis&.b&o | think great care has to be taken to
distil some of the literature and see how fundamensaluind it is, how it would play and quit and
go back to the principle, is this an understandable standlravould be tractable and flexible
enough to make sense in the guidelines. | think moreohaes done with the literature and possibly
with the cases certainly on the competitive effs@e, possibly not so much so on the efficiency
side.

>> Carl Shapiro: We have two panelists who want arsgbite here. Bob.

>> Robert Pitofsky: Very brief. The implicationesas to be if you had an innovation market, the
result would be findings of anticompetitive fact and é¢fi@re a decline in innovation. The
guidelines should also incorporate the notion quite oftergers between firms that are engaged in
innovation are going to be very efficient, that thegoéng to be able to combine technologies.
That's the history that we had with related areas, R#Mm ventures. Not one was found illegal for
the first 100 years. It seems to me that the guidetinght to set out the pros and the cons. Of

consumer effects of innovation markets.

>> Deborah Garza: Very briefly. The AMC had not adyuscommended that there be focus on
innovation markets in the guidelines. But notwithstagdumat Jim and Tim have said, it seems to
me that there is a -- about the state of the learningeems to me that there is a sufficient
consensus and, in fact, the agencies do look at thingthékeffect of a transaction on incentives to
innovate. And our proposal would be that in the competgifects discussion, one should at least
articulate that when you have a merger that is beinvgulifby or involve significant issues of
innovation, here's the way we're going to look at ieré's the kinds of things we're going to be



concerned about like how it's going to affect incentivimmovate. And on the flip side, indicating
that the agencies will recognize, innovation-relatedtiefficies and how so and to make clear that
two years is not a hard and fast rule. And that fixed-effisiencies relate to our research and

development may have a real role to play.

>> Carl Shapiro: Well, let me push this a little bitthar before we move to another topic. It
strikes me as if we focus on incentive and ability tgagie in innovation, there's a pretty clear
tradeoff such as we get in unilateral effects whichtise merging firms are -- if one firm's success
would take a lot of business away from the other, we Isawne rivalry there that might be
diminished by the merger that could retard innovation.ti@rother hand, they might be able to get
synergies or efficiencies. That could be articulat@étout invoking any notion of innovation
markets and simply explains the same type of analystiswould do perhaps with a longer time
frame that we do to some degree for innovation and dmedyi for other dimensions of
competition. Reactions to that. Doug?

>> A. Douglas Melamed: Very Briefly, | think that makesse, but | just want to -- it does seem
to me -- and, you know, those know the literature bétiar I, correct me if I'm wrong -- that the
tradeoff between diminished rivalry and diminished incentovinnovate is a lot less direct than is
the tradeoff between diminished rivalry and higher pridé$m right about that, it seems to me
that the agencies -- they ought to note that ratherjtishtead people to believe that, well gee, a 3-
2, it must be anticompetitive.

>> Carl Shapiro: Okay, so your homework assignmentbsnit supplemental comments on why

it's so less direct. He's pulling the microphone afn@y you to agree.

>> male speaker: It's not just a lot less direts that when you look at the literature, there are |
of models that say it's better to have fewer firms bseaou can capture, you know, the benefits
innovation. Now, | think there's a very good paper whittink does a good job, you know, there
are people who have taken the insight that I've pugtand said therefore, all mergers ought to be
approved and innovation, you know, innovation is king, amihktthe paper does a good job of
debunking that view. But it doesn't mean that we're migalith the same kind of insights that we



have in product markets. And what it means, if you aneggto write anything that reflects a
consensus, it's going to be awfully short. And -- bilii as opposed to and, there would be great
value, to just -- just as we did that data releasedslsugprised, | think everybody was surprised a
little bit where the numbers came out. You knows lletbk -- the FTC's got enough experience
now in this area with the drug mergers that | think itldde useful to collect it and publish it.

>> Carl Shapiro: So if we noted the importance of appability which is underlined, | think, your

point as part of incentives, would that assuage your cosi@g you still think it's too murky?

>> male speaker: Well, like | find, you add that you've gewasentences, | don't mind saying
that. But | don't think it tells us a lot. And it'stran a par with what Jim said, you know, in terms
of the primetime. And you still haven't addressed this issumean, outside of the drug mergers,
it's a real murky issue, unbelievably murky, about tryinglémtify who the relevant parties are.

>> Carl Shapiro: Okay. Let me move to a differentd¢dpat's also been brought up by a number
of you which is | would say the decline of the structuraspmption, Jim, you referred to the
floored market share paradigm. Tim, you mentioned adgi$tHI thresholds which, you know, is
still using the paradigm, of course, and we've alreadhaeg that we're not departing -- planning
to depart if we do update the guidelines from the use of mdrksiton in HHIs, but given that it's
not a consensus, a lot of voices saying structural messaould get less weight, how -- and we
should do more holistic approach, if we move in thatctive, which downplays the role of market
concentration as an indicator of competitive effectd focus more on other ways of assessing the
facts, how can this be done without weakening merger em@m® To the extent that the

structural presumption is an important tool that the agencse in court. How do we do that?

>> male speaker: | don't think we can do it. | agreeesstructural presumption is not everything.
I've described it as a launching pad that gets you started.th&n you look at a lot of other
factors. But to say that 20% market share and 80% msinke¢ are pretty much the same thing is
going to diminish the ability to enforce the antitrustdaw



>> A. Douglas Melamed: | think there's a lesson to benéghfrom Europe here. Perhaps not
many but certainly one. The European 2004 guidelines and dealingharket structure levels
indicate that they're a starting point for further gsisl | think as it has developed in the United
States, that's probably what they are now. A stapoint for further analysis. | think the notion of
presumption in the '92 guidelines is at most a weak pregumggtthis stage. And | think the court
decision's are very obviously bear that out. Certahlgvels other than 2-1. But does that
weaken antitrust enforcement that one needs to godloak at competitive effects, other
measures of competitive effects, other empirical evidématewould indicate that a merger might
have adverse competitive effects? Once the cdftgeshold for further analysis has been cleared,
| don't think the evidence will bear that out. | thihlatt commensurate with the decline of the
power of the structural presumption, if you will, thers hat been a decline in merger analysis or
merger review. And certain levels the presumption resnai effect. | think there were flaws in
the H.J. Heinz decision. But it seems to me thahd accepts the analysis of the decision, one
can't argue with the notion that if the facts werstated, there would have been a very high level
of proof shown to overcome the fact that it's a 3-2 mergeould argue with that finding, but
nonetheless, | think that shows there was not partlgidaveakening of merger enforcement and a
whole range of decisions such as Swedish match andgsathew that | don't think there's been a
weakening of either the enforcement of vitality of theraggss or of the court's decisions properly
designed. | don't think the presumption’'s there to nedlyssaadd vitality to antitrust

enforcement in the merger area.

>> Carl Shapiro: Tim?

>> Tim Muris: Well, two points. The success or failofehe government in court | don't think has
turned one way or the other on the structural presump#onl indeed, the courts are -- parties are
so reluctant to take the agencies to court, it happensnfeeguently. Second, and this is a point,
when | was chairman, | thought, do we want to redo tbeger guidelines? And | said no because
| believe in consensus. But | believe we ought to laygttoundwork for future revisions by doing
two things. Any revisions have to address the numbersyltt are the numbers? So we did the
data release. And then the commentary on actual ageactice. Obviously, you're going to need
to confront the data and either accept it or explaavay in revising the numbers.



>> James F. Rill: An additional thought. The guideliagsnot a statute. And you write all the
guidelines you want describing how the agencies go about narghssis. They could be
reconciled with a world in which the law says that éf'gea structural presumption, now we, the
prosecutors, are going to tell you how we're going tocese our prosecutorial discretion. And
you could have a world in which you either you don't underitiaestructural presumption except
by the force of an analysis that suggests that maybéscshouldn't give too much weight to the
presumption. But | think they are two separate questiBasthe law isn't what the agency's
practice ought to be.

>> A. Douglas Melamed: Let me just respond to that poliwo of the guidelines are not statutory,
but -- and, in fact, there's, | think, Judge Thomas Rihfiackson once described them as an
admission against interests by the government. Buddbss increasingly, and you can cite cases,
myriad cases where the courts have treated the guisi@lotang that they're not law, but
nonetheless enormously persuasive by the expert agendiésllaw the guidelines as though they

were almost starred as precedent.

>> Carl Shapiro: So, it seems to me that the remlitihat did the extent the guidelines continue to
downplay the importance of market share or Herfindafdssay it's a starting point but you don't
get much from that, it's very hard, isn't it, for tlgeacies if they go to court than to put a lot more

weight on that measure? Doug, were you saying otherwise?

>> A. Douglas Melamed: I'm saying you could write around thislpro if you were worried
about it. | actually think, in the spirit of what Jwas saying, if you articulate attractable and
sensible ways to analyze mergers for the agency, yaudstit be worried about the fact it will
weaken your litigation end, you ought to assume courtsgply, too. But if you wanted to draft
around that, you could try to do it.

>> Carl Shapiro: This is full rule of reason anadygspecially in court. And | think that might not
-- that might be a damning emission in some ways. r Aftehese years of doing mergers and
studying mergers, you would think maybe we could come up witle $@tter shortcuts. That's the



reason | mentioned the facts is | think there aresicnal factual shortcuts. But the reality is, you
know, in Section 1, they're always talking about nobdalys full rule of reason analysis. Well,
mergers are full rule of reason analysis. And tma#tty. I'm happy with that myself.

>> Carl Shapiro: Well, the guidelines right now, tleywe a disclaimer saying this is how we do
things but it's not necessarily how we'll conduct litigati Should we drop that disclaimer and
encourage the courts explicitly to rely on the guidalioejust keep it the way it is?

>> A. Douglas Melamed: | don't think it adds a lot.

>> Carl Shapiro: Drop it?

>> male speaker: Yeah, option A.

>> Robert Pitofsky: I'm sorry, what is the consequentéropping it? The courts are told not to

pay any attention to it?

>> A. Douglas Melamed: No, it's a gratuitous footnote Wes trying to get away from actually
trying to align burdens of proof and other technical litigastrategies in the guideline. | don't
think it pulls any useful purpose now. | don't think theetfis to weaken our strengthen the force

of the guidelines.

>> Robert Pitofsky: Vis-a-vis the courts.

>> A. Douglas Melamed: Right.

>> Robert Pitofsky: | go back to the original herehihk the guidelines tell you what the
enforcement intentions of the enforcement agencieslaten't believe the courts should be bound

by them. Maybe a little interest, but very little rgst. Much more bound by precedent, although
there isn't an awful lot of precedent.



>> A. Douglas Melamed: But the fact of the matter es¢burts are feeling influenced by the
guidelines. Read the cases.

>> Robert Pitofsky: A few of them have. Not that many

>> A. Douglas Melamed: There aren't that many cases.

>> Robert Pitofsky: | stick by what | said. Therell sbt that many. You're right, that's the
reason. | think the judges should do their job. The gugelre for the purpose originally
intended. Give people an idea of what the enforcementegeare likely to do.

>> Deborah Garza: And | don't know why dropping the footrimiethe fact of the matter is that,
what the agencies will look at and how they assessrgenis one thing and how courts try merger
cases is another. And | don't think the guidelines sheatdy about things like the allocation of
burdens and various tools that the courts will use to help tissess the evidence. And Frankly, |
know that there is always a concern and has beencecoby the agencies about how the
guidelines might affect their litigation success. BubéoFrank, | think it's incumbent on the
government to make its case in court on the rule obreasnd Frankly, if the judge is reaching

for the merger guidelines to rule against you, chancesoareeyalready lost him or her on the
merits of the case.

>> Carl Shapiro: Tim, you mentioned in the commenthay was released in 2006, and there's a lot
of good stuff in there. We asked in our public questions whétleee were parts of it that might

be incorporated into the guidelines themselves. | gusast to ask you not so much to mention
specific parts of the commentary, any of you, but wh#he role these adjunct documents -- and
should we take parts where there is a consensus, fopéxaand move it into the guidelines?

How should we view that commentary, which is the lagest of systematic statement as we
undertake this project?

>> Tim Muris: Sure. Well, when we, at least for mf;Seenvisioned the commentary as, you
know, the purpose of it was to reflect actual practickraaltiply purposes when somebody sat



down to revise the guidelines. Also, | think the commeriaes something that's quite useful and
probably wouldn't work in the guidelines. All the casemepes. And | think, you know,
occasionally doing that in whatever form is helpfahd although the people who worked on it
won't agree with this, the commentary is -- you knovingle- cooperation between the two
agencies can sometimes be strenuous. I'm looking fdicatéevord here. | guess that wasn't one.
And | think -- | think that something like the commentary b&@ done more frequently with

relative ease than revising the guidelines. So | thinKrinegmplements, as opposed to
substitutes. Although partly, again, | think any revisiormukhreflect some of the consensus that's
in there.

>> Carl Shapiro: Doug?

>> A. Douglas Melamed: I'm not sure | disagree with Tiat, jbst a note of concern about the last
point he made. It's precisely because the commenaarpe published with less angst, that one has
to wonder whether we get too accustomed to commentaryddWwesimply have the whim of the
current, you know, senior staff in the agency, rather seanething that is more considered and
more than doing reflection of, hopefully, both agencies.

>> Carl Shapiro: Okay. Tim, again, you mentioned thezee a lot of examples in the
commentary. We posed the question whether or nots-slgy not real, but hypothetical examples,
might be valuable in the guidelines. They're in thelic@nsing guidelines, about ten of them,
there's about ten in the collaboration guidelines.a psofessor, | find them rather helpful as a
pedagogical tool. That would be a change for the merger quadelA good change, or perhaps

not? Comments?

>> James F. Rill: There are, to be sure, one ortwonples in the 1992 guidelines. | don't think
they're very happy examples. | will only say thatéfsesome merit to what Tim suggested, and
that is that joint effort is very strenuous. You caad into that what you'd like. In the merger area
-- and | read the I.P. guidelines and the internationakgjoes carefully, and | think the examples
are quite fitting. | think the merger area and its comparniteof reasoned analysis makes it much
less amenable to examples that are particularly Lisefoause the rule of reasoned analysis is so



fact-specific that a slight change in some of the ugahgrifactual basis, empirical basis for the
analysis, could change the outcome of the answer uistion that might be posed in the
examples. And | think examples are much more -- muate mpropriate for speeches and
possibly commentary than they are in the guidelinegusecthere are too many variables that
could go into the production of the example that could naagleght change in the variables to

come out with a different answer.

>> Carl Shapiro: You want to comment?

>> Tim Muris: Well, you know, as an academic, | gengrigtle examples. But examples here
seem odd, given the hundreds of actual examples of gas®e got. You know, if you want to
pull -- that's point one. If you want to pull an examptey do what the commentary did. But that
has -- people don't want to do that to protect the innaenhatever. And second, it would
fundamentally change the nature of the guidelines, iseghse that | don't think you could just
sprinkle -- given so many different points in the guigesi, | don't think you could just sprinkle,
you know, ten through. You'd have to have a lot. It wobhlahge the documents significantly.
Maybe that's a good thing. 1 think inertia and precedentapglsay it's not. But | suppose | could
be persuaded otherwise.

>> A. Douglas Melamed: Let me try to start persuadingotberwise, or at least suggest this. |
thought Tim's comment about there's so many mergerscamddn you have examples is odd,
because there are examples in the nonmerger guidelirees Wiere are vastly more actual
transactions in litigated cases, and nevertheless, égampre workable there. That's thought one.
Thought two, yes, if the agencies can't agree on a sa@ofples, you shouldn't scuttle the whole
project. Just get rid of the examples. But I'm not sumduld be a bad idea -- or particularly, |
think it might be a good idea, even if you only had a hdrmaffaxamples rather than example
illustrating every important analytical point -- to potio the guidelines examples thrown upon
some very illuminating things the agencies have dogeans, such as the explanations in the
GENZI and cruise line cases, which were extremely vaduaBhd perhaps could be brought in,

you know, at a key point when you're talking about cedaaof certain kinds of data or incentives



and innovation or whatever. Even if you didn't have x#h#les. You only had a half dozen, |
think it might be a little --

>> Carl Shapiro: Okay. Let me just give each of yahance for a minute or two, if there's some
last remark you want to make, having heard this discuss$imrsurprising you with this, perhaps,

but reactions overall?

>> James F. Rill: Well, I'll simply start and sagptihe entire process that you're undergoing right
now is an enormously beneficial -- is an enormoushelieial perspective, and it seems to me that
panels such as this and perhaps even more so, the pamgismill be following on, are going to
themselves, | think, add significantly to the learning'shging to be evolving around the
discussions that are taking place. Regardless of whiignie's a revision or not. And | think that,
as I've indicated and the other panelists have indictitext are areas that are ripe for revision,
look particularly towards the unilateral effects pan¢hatclose of the day. So | applaud the
process. It's worthwhile in and of itself, even ifmog more comes out of it than the learning that

can be extracted from the panels.

>> Carl Shapiro: Thank you, Jim. Tim?

>> Tim Muris: Well, maybe you've already done this or hmgense of doing it, but the questions
that you've asked are very open-ended and could lead to, ya) &ifiairly wholesale revision. At
some stage, | think you should communicate publicly, you kibefore you actually write
whatever you're going to write that you've decided for XZ Yeasons to focus on A, B and C.
And you have embarked on an effort that, you know, is @naigthy, but immense, and to use the

word again, potentially strenuous.

>> Deborah Garza: Just to echo what everybody a@lses#id, the other thing | think as we go
forward, | think it's going to be important to -- not to toyrhake the guidelines carry too big a load.
You can't make them do more than they should do. Ahohk what they should do is to -- is
mainly to communicate to those who are subject to gowent enforcement, what the rules of the
road are to the extent possible. Provide certaintyigedransparency. Don't worry so much



about trying to move the courts and so, therefore, t@dttoo much into the guidelines and
remember, as others have said here, this is not regylatsoreally just an articulation of the
general way in which the agency will look at certaindesiand what factors it will look at.

>> Carl Shapiro: Well, thank you all. Let me just gpta little bit what's to come the rest of the
day in the context of what we just heard. | sort afstiously steered clear of some of the more
specific issues, you know, how are we going to deal wiilateral effects or the market definition,
algorithm and the sniff test, because those are going teeated later today. And some of the
other topics we didn't have time for much, efficiencreii,be addressed in other workshops. The
very next panel's on direct evidence. And | think thatviiy nicely with one of the themes, |
attempted to say consensus here, that as we put legs weimarket shares alone and do the more
full analysis, perhaps starting with the way Doug desdribehat there are a variety of different
types of evidence we look to and the guidelines, while squattucture, don't say much about

how we do that. So please stick around to hear tidbother panels. We're going to take a 15-

minute break. Please join me in thanking this panel.

>> Male Speaker: Thank you all.



