>> Tom Pahl: All right. Good morning, everyone. My mais Tom Pahl. I'm an assistant
director in the Federal Trade Commission's Division a&Rcial Practices, and | want to welcome
you all here to the second day of our debt-collectibitration and litigation round table. Today,
we will be talking about debt-collection litigation issueBefore we get started, | want to go
through some administrative matters. For those ofwhbo were here with us yesterday, please
bear with me, but I'm gonna go through essentially the sainect matter as we did yesterday.
First thing is that the bathrooms are located out theaelevator banks where you came in. Second
thing is -- in the case of an emergency San Fran@sate University employees will come down
here and direct us where to go and what to do. Thende& be if a fire alarm goes off or if there
is some other kind of emergency, just stay put, and tlhiégivect us appropriately. The one thing
they did say is in the event of an emergency, do ketttze elevators. They will take us down the
stairs. There are light refreshments over on ntyoletthe countertop. Please help yourselves
throughout the day. When we break for lunch, if anyoaf re looking for a place to go, there is
an extensive food court, grocery store, and shopping extipat you can get to by going to the
basement of this building. Essentially, you go out &dlevator banks and press "C,” and that will
take you down to the level where you can go over todbd €ourt. During our panel discussions
today, if you could turn off your cellphones or put themmute, we would appreciate it so no one
gets interrupted. | hope all of you have picked up a padkeaterials for our program today,
which are located on the tables that are off to my iigkite back of the room. Each of the panels
that we're gonna have today will be a discussion amparggipants on a particular topic.

However, we are also interested in getting the viewslk$ who are in the audience -- both here in
the room and also those who are participating on tieedet. If you're here in the audience and
you have a question that you would like the moderator te fmthe panelists, please write the
guestion on the card, which should be in your packet. Ayalifdon't have any cards in your
packet, there are also cards located on the table latheof the room. Just write your question
out, hold your question up, someone will come by and ddlen, and they will be given to the
moderator. If you are watching online and you want to supmastions, you should send them to
consumerdebtevents@ftc.gov. And the same procesme gbour folks will print them out, hand
them to the moderator. We'll do our best to get the natolexto pose as many of those questions



as possible. Of course, our time is limited, and so &g mot be able to pose all of the questions
that people submit. We are generally interested in #hesvof the public on issues related to debt-
collection litigation and arbitration. On our FTC Wisbswe have a place where you can send
written comments. So if there's anything that you hedayt@r you have here after this event that
you want to send to us, please feel free to submit wigthemments through that method. Well, I'm
pleased today to have with us Jeffrey Klurfeld, who'ditector of the FTC's San Francisco
regional office, | guess Western Regional office.dAe has a lot of experience in managing debt-
collection litigation, and so we are pleased to havedbia to speak to us today to kick off our
program. So, Jeffrey. [ Applause ]

>> Jeffrey Klurfeld: Before making my opening remarkshil’e two of my own housekeeping
remarks. Number one, Mr. Pahl indicated emergencigge Sie are in San Francisco, we have
arranged that there will be no seismic activity othantperhaps the eruption of spirited discussion
this morning. Also, we are honored today -- | should nefer to him as his honor -- and that is
Mr. Sargis, soon to be judge for the eastern distri@adifornia, in terms of bankruptcy. [
Applause ] And this is not in the nature of an encomio@cause he and | have been spirited
opponents on occasion, but | would just say that heneelsathe prestige of any bench, and
California is very fortunate to have someone of hjgeettse and stature. Soon to be on the bench,
which | understand will be in January, sir? So this pritibably be the last time that | can address
you as sir rather than your honor. And with thatjlll mow launch my own opening remarks.
Good morning. | am Jeffrey Klurfeld, and | have the haaat privilege of serving as the director
of the Western Region of the Federal Trade Commissiavould like to welcome everyone to
Day 2 for the San Francisco edition of the round-tdiseussion on debt-collection proceedings
against individuals. Today's focus will be the topic tiddition, and as with our session yesterday
on arbitration, you will hear from distinguished speakepesenting a variety of interests and
providing a variety of perspectives as they explore probkma solutions in a 360-degree forum.
Let me make several preparatory comments about lgigatAs with arbitration, litigation is an
important component of the debt-collection processerd has, however, been an increasingly
negative reaction among the public to the propriety or &werganic predicate for litigation.
Indeed, the adjective litigious is now expansively useehtbrace the full measure of that
negativity directed at litigation, often viewed as theareending visit to the dentist, an experience



which is to be avoided at all costs. In recent ydaeshigh volume of debt-collection actions has
strained the operations of many court systems, causimgeaoabout judicial resources being
stretched too thin. Even beyond the sheer number of, cbatscollection litigation raises a
number of consumer-protection issues that need to béuttgrconsidered and addressed. Today,
each of our panels is dedicated to a particular aspeghtfcollection litigation. The panel topics
will span the life cycle of debt-collection litigatidrom the first initiation of a suit to the
appropriate time limitations that apply to the debt undeglyhat suit to what level of evidence is
required for a prima facie case collection suit togbst-suit enforcement of the judgment via the
freezing and garnishing of funds. Finally, we will conclbbgeying together these various aspects
with a discussion of productive changes and best practindhis session, participants will
examine and offer possible solutions to the issuesdr#iiseughout the day. And now for today's
bill of fare. First, some great appetizers -- or asweald say in California, heavy hors d'oeuvres
served up by our first panels. The presenters will digtigsaitiation of debt-collection suits and

in particular the facts and issues surrounding seripeozess and default judgments. Drawing on
the knowledge and practical experience of our participagExpect to be able to compile useful
information about the frequency, types of debt, typesaofers of debt, and costs and benefits of
default judgments. Our second panel, a sumptuous enttée arenu, will focus on the timing of
debt-collection suits and the statutes of limitatithveg apply to the underlying debts. Panelists will
examine how often debt collectors collect or seek teciodbn debts that are time-barred. Also
important is whether certain types of debts or typesiofers of debt tend to involve more
instances of collection or attempted collection beyordaplicable time period. Further gustatory
pleasure... will then be offered by the next paneleyMill tackle the issue of what constitutes in
practice a prima facie collection case. Panelislissiare their experiences and expertise regarding
the evidence that debt collectors typically provide wttety file in court, as well as assess whether
the quality and quantity of such evidence tends to vary basdtkedype of debt or the type debt
owner. Also seducing your palate will be our fourth paf¢he day. They will focus on the post-
suit issues surrounding the freezing and garnishing of comsuaeceounts. In particular, we will
focus on the concern that accounts that contain exttetal benefits, such as Social Security
benefits, are being frozen and garnished after debt-dolejcidgments. Finally, you will be
rewarded by the just desserts offered by the fifth andl firfanally you laugh -- fifth and final

panel, who will explore productive changes and bestipeact This session will provide a forum to



discuss examples of states, courts, consumer graupsmdustry members who have been able to
implement concrete ideas designed to solve or impsavesues we have touched on throughout
the day. The final panel of the day is an opportunitypfoticipants to share productive
experiences from their work or jurisdictions, as vasllask questions about experiences offered by
other panelists. This will enhance the purpose of theseigBions, which is to take the knowledge
we have gained here at the round table and ensure tlaatslaties into thoughtful
recommendations designed to implement and strengthen cenpuntections in the area of debt-
collection proceedings. | am pleased to be here anmntasy experienced and knowledgeable
participants and audience members. And | look forwateascarbonate this event with a lively
and informative discussion. And my thanks to the $tafh here in the Western Region and
especially in headquarters at the FTC, who have workeddgsly to produce this event. And as

any good host or server says, enjoy. Thank you. [ Agpld

>> Tom Pahl: Thank you, Jeffrey. One thing that wedaedot about at our Chicago round table
and | heard a fair amount about yesterday was the tanpm® of consumer education about debt-
collection arbitration, debt-collection issues. Omad that the FTC is launching today is a new
consumer-ed piece related to debt collection, and agttt that it would be interesting and
informative for folks to view the consumer-ed piecd tha agency is putting out. So bear with us.
We'll run the consumer-ed piece and then we'll askalptinelists to come forward and take their

seats.

>> |n uncertain times, what can you be sure about?siliheises in the east. What goes up must
come down. Night follows day. But here's something €lséren it comes to dealing with debt
collectors, federal law gives you rights. For exangebt collectors can't call before 8:00 in the
morning or 9:00 at night... can't curse or insult yocan't demand that you pay more than you
owe... can't lie about anything. They can't say the pdapey send you are legal forms if they're
not... nor can they make up consequences for not payinglgbur And they can't call you at
work if your employer doesn't allow it. You also hake right to stop debt collectors from calling
you. How do you do that? You have to notify them miting. Sending them a letter should stop
the phone calls, but of course, doesn't wipe out your detere's helpful information about
dealing with debt at ftc.gov/moneymatters, a Websitenfiioe Federal Trade Commission. It



explains the rules of behavior for debt collectorskela look -- there are some that may surprise
you. If your debts have gone into collection, remembat you have rights. Asserting your rights
doesn't make your debt go away, but it does give you a.vdibe more you know about how to
manage your debt and deal with debt collectors, therlwdttgou can be. After all, money matters.
If you think that a debt collector has violated the leaport it. File your complaint with the
Federal Trade Commission at ftc.gov.complaint. Younmaint gives law enforcement a lead to
follow up on and may stop it from happening to someone dlee.Federal Trade Commission is
the nation's consumer-protection agency. For moretipsedit and debt, visit
ftc.gov/moneymatters or 1-877-FTC-HELP, 1-877-382-4357. All riflte could ask all the
panelists to come up and take their seats and move bt the program. All right, well, thank
you. In the packets that were available in the backedfoom, there is a longer description of the
bios of our participants. We are blessed to have a disedexperienced group of folks to work
through debt-collection litigation issues with us toddg donna go through and very quickly
describe each of the panelists' background to give you & fo&neference, but definitely, if you
are interested in more information, take a look at \shatthe folders that we have handed out. On
my right, starting here, and we've seated the panalgtgbetically. There's no other magic to
how we've arranged the room. So, on my right is Pamthgy who is a lawyer from the state of
Washington who bring class class-action suits undefZi@PA. Immediately to Paul's left is June
Coleman, who's a lawyer from California whose practacuses on FDCPA and FCRA litigation.
Next to June is Jen Flory, who is a staff attornagphatWestern Center on Law & Poverty, a
statewide legal-service support center. To her leftilsaii Gargano, who is a commissioner with
the San Francisco Superior Court. Continuing around, we @Gail Hillebrand, who is a senior
attorney at the West Coast office of Consumers UniBantinuing about our semicircle is Michael
Kinkley, who is an attorney from the state of Washingtdo represents consumers in lawsuits,
including consumer class-action lawsuits. Next to higastt Maurer, who is a professor of law at
Santa Clara University School of Law and a supervisingrayoat Santa Clara's civil law clinic.
Continuing around, we have Harvey Moore, who is a lamjese practice focuses on managing
and patrticipation in his firm's consumer-, commercehg merchant-collection practice. Mr.
Moore also is the president of the California CreditBar Association. Immediately to his left is
Ron Naves, who is a senior vice president and generasebofhEncore Capital Group, a
purchaser and manager of charged-off receivables. Contiatongd, we have Manny



Newburger, who is a partner with the law firm of Bawrdlewburger & Sinsley. Our next
participant is Thomas Ray, who is a partner in theflawof Peck & Ray, specializing in retail
and commercial litigation. Our next panelist is Andresti; who is the chief operations officer of
AXZAS?

>> Andrew Estin: AXZAS.

>> Tom Pahl: AXZAS, legal-support service providers. @mmg around, we have Ron Sargis,
who is a partner in the Sacramento law firm of Haffistark & Marois. On his left is Tom Surh,
who is a commissioner for the California Superior CéurtAlameda County. Continuing around,
we have Paul Tamaroff, who is the president of thigoNal Association of Professional Process
Servers. And finally, we have Ronald Wilcox, who is astomer-rights attorney based in San
Jose, California. The moderator for our first pandll wa Dean Graybill, who is the assistant
director in the FTC's San Francisco regional offi€®. we'll turn it over to dean at this point.

>> Dean Graybill: Thanks a lot. First of all, just me offer my own welcome to everybody here
in the panel and in the audience. Looking at the biografdsesight, | was pretty blown away by
the deep experience of everybody who's sitting helehdtd to imagine a better qualified group of
people to comment on the subject at hand, which essgntidllbe the process by which debts are
reduced to judgment, mostly by default. And much of theudson will center around how
service of process and various methods of service of ggoetate to that subject. And I think we
have until about 10:45 to do this, about an hour and 15 minlildsy to leave maybe 10 minutes
for questions at the end. There may be some questi@ngating up front. I'll try to get to as
many as we can. And for simplicity's sake, | would daistinto four essential categories. It won't
be just, you know, lockstep, 15 minutes, 15 minutes, but wetlbtrch on, first of all, what is the
relationship between the number of default judgments attads of service of process? We'll be
asking the panelists -- and actually, one thing in padioue're interested in is if anybody has
studies or hard data that would suggest that the numberanifitdeilt somehow related to a
particular method of service, we would certainly welcangthing like that -- any studies, any
academic studies, and hard data. So that's the first su§econd, just a survey of current

practice in your various jurisdictions. Otherwisef ttauld take all day. But we'll try to do that in



some reform that gives us a representative idea ofdnoeess is served. And my understanding of
it is that it can really vary quite widely state bgtst court by court. Third, let's talk about possible
changes in law or industry practice that might impratatever problems there are. | understand,
you know, not everybody on the panel may agree that tver problems requiring change, but we
can at least discuss potential changes and the pros amdfoeach. And then, finally, if there's
time, we would simply talk about what are some conarei@ steps the various organizations
might be able to take, whether it's private associatiovhether it's the FTC, whether it's the courts.
And finally, just in terms of how to do all this, '‘cauge have a rather large panel, you know, if we
were discussing this in our living room, I'm sure we wouldaltigrig over each other every other
second, but this is being transcribed, so if we can pusttientive to that fact and that, you know,
talking over each other would be a difficult thing to de@hvior her. So, let me just throw it open.
The first subject is -- And I'll ask this sort of as eethpart question, in a way. How frequently are
default judgments entered in debt-collection litigatidndther words, you know, in a sense, how
often are these actions contested. And secondlyeis evidence of a possible relationship
between default judgments and in particular methodsreicgeof process? And, again, in that

regard, are there any studies or any hard data suggestingfthati?just throw it open.

>> Harvey Moore: Dean, | guess I'll be the first amaddress it. The California Creditors Bar
Association, as its president, | did an informal surveguwfmembers to try to find out what
percentage of cases went by default as opposed to wesstaaht And on average, we came up
with a number of approximately 80% of cases filed and sesesd by default judgment.

Litigation is a last resort. It is not in the credis best interest to have to file a lawsuit, ancomy
file lawsuits when other means of collection actidte unsuccessful. If letters and calls and
communications to the debtor to get a voluntary payment@ila voluntary settlement are
unsuccessful, then one of the next steps is taitiggation to try to get a judgment and then have
post-judgment remedies to collect the debt. What wendg though, is litigation ofttime will

bring about a settlement in the case. When some@agvied, they have a tendency -- | won't say
more often than not, but they will call our office ahdy will try to resolve the case with us either
through a lump-sum payment, be it discounted or full, mayament plan over a period of time that
allows them to pay the debt that they might not otis=r\mave wanted to pay without the litigation.
It is not our intention as collection attorneys,itda California or anywhere in this country, to



effectuate bad service. If we have bad service, we gantommunication with the debtor. If we
have bad service, our judgment may not be good. If we bas service, then we cannot levy on
the assets, because somebody's gonna come back andhegtiaclgment and say, "You did not
have good service, and therefore, your judgment's no gotatd’as a collection attorney, I've
wasted my time, I've wasted my client's money, I've gbraugh the entire process, and my
endgame is | have nothing that is valuable to me. So gooegs is the most important part -- or
is one of the most important parts -- of the litigatmrocess, per se. Because it initiates another
level of contact with my debtor. We do have s ititeresting. The Rosenthal Act, which is the
California fair-debt-collection practices act, actudlgs an affirmative obligation on behalf of the
debtors. You know, we always talk about the obligatafrthe creditors and the debt buyers and
the debt servicers. The Rosenthal Act actually hadfamative obligation under civil code
1788.21 that the debtors notify the creditor of changes of sgldrel changes of employment. It
would be so helpful if the consumers would, you know, homat obligation the same way we as
collection attorneys are required to honor our obligstionder the Rosenthal Act. And | think, in
general, collection attorneys in California do hon@irtbbligations. So, the better information we
have, the less likely it is that we'll have bad serviéée really don't want bad service, and | think
that goes without saying. Our process servers providatiisnformation. We get age. We get
height. We get weight. We get a number of descriptigeofs to help us if, later down the road,
our service is attacked as being improper service. Andftie things we can look at is -- "Okay,
this person is, you know, 5'10", 190 pounds, black hair, blue’eyearely get, in my practice,
complaints of bad service. | think | can count them aliywoa one hand. And usually when | do,
| can go hold the proof of service that has been providetetby my process server, talk to the
attorney, and say, "This is the description | haverid Aisually that resolves it right there because

usually it is the description of the person that we ii¢ento serve.

>> Dean Graybill: How's that information -- You juatked about the descriptive information
recorded. Is that in the actual certificate of sex?ids that a log that's available to the public in

any way?



>> Harvey Moore: It is in our proofs of service the¢ then filed with the court. We get actual
proofs of service signed by our process server that "sHyis, is the person | served. This is the
description of the person | served.”

>> Michael Kinkley: I'd like to respond to Mr. Moore.

>> Dean Graybill: Yeah.

>> Michael Kinkley: First of all, with all the disssion from Mr. Klurfeld about culinary delights,
I'm glad | had breakfast this morning before | came. tBaipproblem that exists is that people are
not following the recipe -- to train on his theme. Taeipe in the law has existed for a long time.
Lawsuits require evidence, and that's not being done.pieem isn't with the who are
overwhelmed by the sheer volume. The problem is theepidge asking the wrong question. The
judges are asking, "How do we handle this huge burden? Howe dalfill our duty to clear these
cases?” They should be asking, "Why should we? Why dheeil when we get a bad affidavit of
service on its face bad” -- And | beg to differ with N#toore. I've seen hundreds of service that,
on their face, are inadequate -- on their face inadequagtarted in this business of representing
consumers because my 12-year-old son was served andelidne about it. And | found the
papers a couple of days later and | said, "What is thisenviid this come in?” He says, "Oh, that
came in a couple of days ago.” | said, "Well, we'reiggtued.” He said, "Are we poor?” And |
said, "Well, yes, but... [ Laughter ] ...we also neelnow these things. | vacated dozens of
default judgments -- | intend to vacate thousands marause of the affidavits of service are
inadequate. Judges don't have the time and don't take ehtotsort through this massive amount
of paperwork. They're not following the recipe. Thigdition model that Mr. Moore described is
the old model. It almost doesn't exist anymore. lttex@sthe local level only, but that's the
smallest part of debt collection. He's talking abouttaditional local debt collector. That's not
where the debt-collection money is these days. nitka debt buyers. The debt buyers have, if you
look at the filings -- Run your docket sheets. | impleveryone, every attorney. Run the docket
sheets. Every county now has the ability to do tRatn the docket sheet, run the debt buyer's
names. Those are the mass filers now. The deler®dpn't follow a "let's call and discuss and
then litigate.” Litigate is not a last option -istthe first option. It is the only option, and the



reason why is this -- it's securitization. They sé@érithe credit-card debt in the same way that
they did to subprime lending. By securitizing that delay ttlnade it an investment tool and a
commodity. When you sue, you upgrade your portfolio becgmseake a default, you add
attorney fees, you add interest. Now your portfolisth more and now you can sell that. So
litigation is the first option. It's a different mel than Mr. Moore's describing. That model existed
10 years ago and was a primary model. It virtually doesist aymore, except at the local level.
The billion-dollar companies -- You know, they're billidallar in gross revenue each year,
compared to the local model that Mr. Moore is describinige groblem in the service-of-process
area is it's, again, a cause versus benefit. Theot [genefit to scrutinizing or having lawyers
scrutinize the affidavit of service that go down in thig $tiack of defaults. That costs money. You
have fixed costs already built in to your business molel you have to pay labor, and if you
pay labor to go through every file and make sure it's bgfdre you take it down for default, that
costs you money. So they don't look at them. Yo maaybe one lawyer in charge of a large
staff printing out paperwork, and nobody's really looking,ahcluding, unfortunately, the judges,
oftentimes. And | can't fault the judges because -t#iked to one judge who retired rather than
act unethically. He said, "l simply can't do the jobraguired to do with the resources I'm given.
And | don't think -- If | can't do the job, | shouldn't tfe job at all.” He thought it was unethical to
continue signing defaults. One case | had -- the vemugreenent in Washington is that you have
to be a resident of that county. The motion for defalé affidavit in support of default, the first
line said that my client was a resident of a differentnty and that the basis for the jurisdiction
was her residence in a completely different countipund 20 or 30 of those in just that simple
case in one day looking through those files. Affidawitservice -- | have affidavits of service
where two different process servers claimed to servsaime paper on the same day. We have a
huge problem with process service in terms of fees.Mdore isn't evaluating the fees that are
being charged by the process servers. There are somergcesnibeat take kickbacks from the
process servers. That was one of our cases. Weaalh@se pending now where process servers
have to be registered. But again, it costs moneygietez. It costs more money to hire a
registered process server. So what do you do? You saweynmuse an unregistered process
server. Well, what's wrong with that? Well, theresaccountability. The answer to the question,
| think, for the FTC ought to be -- and I'm not sure it'gour rule-making power to do so -- but a

suggestion that there be a licensing and bonding for alepsoservers, that process servers, if they



file an affidavit of service that turns out to be fald®t it be declared an unfair and deceptive act or
practice under the FTC act. We don't have private-egforcement. We need to include process
servers, if we could some way, in the FDCPA, if itsd debt collector. The debt collector is
responsible for the process server's actions. Theggaeever should be swearing to the amount
of money. That's added on afterwards by the lawyerseod¢bt collectors. It's on the affidavit of
service, but it's not the process server swearing tadtual cost. And they upscale the cost by
adding preparation of process-server fees, which I'veazbigh as $30 for an affidavit. They

bury it in their attorney fee. They charge on the spranour. They charge a half-hour to prepare
an affidavit of service.

>> Harvey Moore: You know, Mike, | don't know what ngbyou live in.

>> Michael Kinkley: | live in Spokane, Washington.

>> Harvey Moore: Everything that you have said -- itsidteapply in my practice. I've been
practicing almost 30 years. | am the rule, not the exmept

>> Michael Kinkley: Do you represent Unifund? Midlénd

>> Harvey Moore: | represent a number of debt buy&rsd your example of what the real world
is is not the example of the real world of collensdhat | deal with. | represent debt buyers. |
represent direct-place clients. And litigation is et first resort.

>> Michael Kinkley: How many cases do you file a mé@nth

>> Harvey Moore: | file in excess of 400 or 500 a month.

>> Michael Kinkley: Okay, how many attorneys are hangthose 400 or 500 cases? Two?
Maybe two?

>> Harvey Moore: | have more than two attorneys.



>> Michael Kinkley: How many?

>> Harvey Moore: | have three attorneys.

>> Michael Kinkley: Three attorneys, 500 cases a mokho in here can do that? What lawyer

in here can -- You can do that? Good.

>> Harvey Moore: Sir, | have paralegals that | supervisam an active participant in my practice,
and | will put my model up against anybody else's, becausweview the files. We do review
the documents. And for you to say that service of psoises problem and should be regulated, |
think, is wrong. We use process-server companies thegwiev. We keep an eye on their logs.
We know what's going on with them. And | think that ywa overstating your position. | think
service of process -- If somebody files a false affij there are remedies.

>> Michael Kinkley: What?

>> Harvey Moore: There's perjury.

>> Michael Kinkley: When has that ever happened?

>> Manny Newburger: Respectfully, Mike, it does happeunt I®Bn gonna agree with one thing

you said.

>> Michael Kinkley: Well, thank you, Manny. That's arst

>> Manny Newburger: Well, the idea of bonding procesgeserdoes make good sense. | think

they should be accountable.

>> Michael Kinkley: We can all agree on that, caréw



>> Manny Newburger: But with regard to much of the redt, gbu know, when | only
represented consumers, there were things | knew. w &mem as surely as the sun rose in the
morning and set at night. For example, | knew thatyen@rtgage company wanted to foreclose

on widows and orphans and steal their homes.

>> Harvey Moore: On Christmas Eve.

>> Manny Newburger: On Christmas Eve. Okay, | knew th@ttgage companies wanted to
foreclose on people. And, amazingly, when | startedrbewpan industry lawyer, what | learned
was, in fact, the last thing any mortgage company wantedavae stuck with another stinking
piece of real estate in its inventory. And theresgwlar problem here. What you've said about the
debt-buying industry is just fundamentally incorrect. Ombters spend massive amounts of
money on filing and service fees. They do not view litggags the first option. In point of fact,
what drives litigation is, all too often, defectiveshibnest, and deceptive information on the
Internet telling consumers everything from the fact thatUnited States never went off the gold
standard to the fact that they can eliminate their ddbis consumer lawyers telling consumers to
send letters saying, "Cease communicating,” leaving defatre with no option but litigation.

And it is ultimately the fact that the courts are pitece of last resort. But trust me when | tell you
this -- the debt buyers don't make litigation the figstion because it would cost too much. | see
very few instances where consumers are sued wheré&akeynot first been through a collection
agency and/or a law firm that wrote, that called, thatltto resolve the account. The introductory
premise that you asserted is flawed. Now, the notiahgfocess servers should be accountable --
different story altogether. But keep in mind, you've ackedgéd, at the local level, lawyers are
doing the job. All those debt buyers you describedygieally represented at the local level.
When Harvey is representing them here, he's the dpgafor those clients. And while in any

given group, there may be people who break the ruleshvigiimy the notion of perhaps bonding
process servers is not such a bad idea. The othersgieare just wrong.

>> Ronald Sargis: And | also give Mike the kudos of sayirifven though I'm general counsel

for the Collectors Association, agree with him on salef his points.



>> Michael Kinkley: That's an even bigger start.

>> Ronald Sargis: You like that, right? But part ofids that -- what | heard listening to the
Webcast is some of this discussion needs to be move@apstrOne, you were talking about,
"Well, it's the sale of securitized debt that createentives to do the wrong thing.”

>> Michael Kinkley: Is that correct?

>> Ronald Sargis: | said that's what you said. If ywemise is correct --

>> Michael Kinkley: Is that one of the points you agrath?

>> Ronald Sargis: | won't say that | agree withoitvn But what I'm saying is -- if that's one of the
premises, that's what we need to be looking at, ratherdaying, "Let's figure out how we make

life tougher for the debt collector,” because it'sthetdebt collector -- and be it a third party or be
it the debt purchaser that's dealing with it -- to be tthontrol those dynamics. And the same as
you said with if we have a problem with process sertbes) let's focus on the process servers, not
the collectors. Now, if you find a collector that'dleding with, that's a different situation than the
innocent collector who is getting bad service but bedietg truthful, you know, doesn't have a
situation where 10 of their services have now come badkand they're continuing to use the same
guy. Some of the data that we had -- and this is thecbors' study from about seven years ago,
eight years ago -- of all the accounts assigned féeat@n, less than one half of 1% had a suit
brought on them. And in California, part of that's dniviy -- it's a very expensive process.
Between the filing fees and the legal fees, as Harvdy ita the last resort -- collector, creditor
believes the debtor has an ability to pay, can't pafifotia, a third-party collector cannot go into
small-claims court, so there are no discounted feemaytbe that the Washington scenario is
different, and litigation is just the equivalent ohdeng a letter cost-wise. But it's not in the

California model because it's so expensive.



>> Dean Grayhbill: | just want to back up to one point thas made earlier, and that was the
overburden of the court system. And | was wonderingrfa@mmissioners might have some light

to shed on that.

>> William Gargano: What everyone has said -- the@se truth in each one of those things.
And we've had a lively discussion, so you've kept everyaade if nothing else. You know,

we're not gonna fall asleep, which is great. Can yaw me? Can you hear me? All right, surely
the courts are overburdened with collection caselink bne of the key things for the court to be
involved in is how well the clerks are trained. Andeaiskt from my experience in San Francisco,
our clerks scrutinize the pleadings that come in. Anybatepractices in San Francisco -- if you're
trying to get a default, you've probably gotten a rejecetied. |1 don't know if any of you practice
here and have gotten those, but our clerks -- | don't kindwy have some sort of pleasure in
doing that, because they're clerks and they're gonna louke afiorneys' agenda here. But they
seem to really get a microscope and go through those. énetrying to think of what is the most
common method of service? | have no study to show thaiK a lot of the service, though, is
substituted service, but a lot of people agree on thati kdow, we have mail-in
acknowledgement. We have personal service. But | thiokd it turns out to be substituted
service. And our clerks -- I've spoken to the head cletheotiefault department -- And this is all
anecdotal. It's not scientific. But she has reportedntlaay times, the clerks go over -- They have
a little due-diligence work sheet that they follow religsly, where the attempts on service have to
be made at three different times -- one at the home at the workplace, at different dates, at
different times. And if they don't find that that isngoto the letter of the law -- Now, this is most
of them. There is human error, and some do slip bettveecracks. By in large, they send a
rejection letter out with great pride and they teliytDue diligence has not been effected.” So
you have to go back to the table and do it again. Theyad@ter and over. If you look through
some of our files, there are countless -- not countlebut there are many rejection letters in there.
And | actually see, sometimes, an interplay betwherattorney, or sometimes a pro per even, an
attorney in the clerk's office -- "I've complied wile diligence. Will you please look at this again
and let me know.” And they'll get another rejectiateleback. If that happens, ultimately, it
comes to a judicial officer, and as of almost two yes&go, I'm the person that it's gonna come to.
It used to go to the PJ, to the presiding judge, but of collnes@residing judge assigned it to



someone else. That's me 'cause | handle the dpfaut-up hearings. And it makes sense. So if |
could resolve it, I'll give a direction to the clerkAnd | know we're overburdening -- You know,
we really don't have a lot of time for all of this, bu# still have to do it. And | really believe that
this is something sacred. The court is the gatekeepelaliftespecially in default matters. We
have to make sure that things are done right for a nuailveasons. Number one, you spoke to
that ethical problem, where one judge was just beside Hjrtiseking he can't go on ethically.
Above and beyond that -- It's our duty to do that. Wetmesure that due process occurs here. If
| can't answer, we even have research attorneysvilh&dok at some little arcane section of the
due diligence and what cases are involved in that. Myeitsoff to them. They get it back to us.
Then we either give a directive to the clerk whetheytshould enter the default or not. They're
pretty well scrutinized here in San Francisco. And Itreag, at one point, it wasn't a collection
case. It was in the context of a child-support caseravthere was much more control. The child-
support agency was using one or two process servers. Ahdwee gentleman here that | think is
gonna speak to that. He represents the Process Sésgegation. They had a veteran clerk who
was born and raised in San Francisco. She scrutinizsg matter that was supposedly served
properly, and she knew all the streets in the city. #tr&lbrought it to the commissioner's
attention, and she said, "Come here, look at thisheSprocess server, service of process was
made at 9:00 on September 4th down at Fisherman's WHagfsame person signed that he served
someone over in Hunters Point at 9:02. Now, you cahtbgéose places. Something's going on
here. She started collecting a little pattern. Whed, bottom line was -- Well, and this could be
done because that agency that was using that processlsad control. They got rid of him. He's
no longer serving. We get collection cases from &kiint people. We can't control who the
process servers are. But the suggestions put forwaravitereegard to bonding, with registering -

- | think those are ideas on the right -- They're gomipe right direction. | took an informal

survey of some of the default judgments | signed twdke/@go, and every single one -- | think
there were -- Maybe there might have been 12 or 1B@two days | looked -- had a registered
process server. Now, whether or not that's a guarantbether or not they could be falsifying a
document, sure they can. And we can't catch everyoheyhat I'm getting at is that the court

does have a role in trying to see that its people argnagled. And counsel is right here. We
can't look through each and every case and each andbevetlyat's checked. But our clerks have
a checkilist that they sign off on before we sigosthjudgments in court without hearings. Some of



our cases go to prove-up hearings, which we'll get to |&etthe ones that are judicially assigned
in chambers without a hearing -- we rely on the cléwkgo through a checklist, and we check that
checklist. If | have a question on that -- becausid the other day in a different issue -- I'll reject
it. I won't sign it until we get the matter straighed out. That was with regard to dismissing. It

was a different issue.

>> Dean Graybill: Can | ask? You mentioned the texgistration, and it sounded like people can

be registered or not. What does that mean as opposeénsing?

>> William Gargano: I'm not really sure. 1 think itsheomething to do with -- | think there's more
regulation. I'm not sure. It's just not a friend ooa-party. | think they have certain standards.

He could probably speak to that.

>> Andrew Estin: If | could speak to that. | wrote anoblied for the Process Server Registration
Act in California in 1972 and became registered processiseumber one in Los Angeles County,
and, yes, | had a bond posted. We were going for licersmbGovernor Reagan, at the time,
indicated he would veto any bill that required one stateayaplto do anything, and therefore, we
went to a model of registering with the county clerkhi@ county you primarily do business. And
that covered your ability to serve throughout the stated most process servers are registered in

California. If you serve more than 10 papers per year hyast be registered.

>> Dean Graybill: And what does it actually mean attimey know who you are and where your

office is?

>> Andrew Estin: Oh, yes. You've filed. You've postdsbad. You know, I'd like to say I've
been a professional process server for 40 years, anddthtaussome criticism, and it goes a long
way. Shakespeare wrote a play 400 years ago called "Titen¥iTale,” in which a character was
described as a process server who was a rogue who shagd bpon. So, you know, this is
nothing new to us. But | must say that there is exterssiuginy of the work done by process
servers by both the law firms they submit proofs to, willboccasionally call, saying, "I think

there is a problem with this proof,” and with the coustshas been indicated. Different courts



have different requirements on due diligence to do a sutestiservice. And we had one from
Victorville that requires one attempt prior to 7:00 a.mthatresidence, and there was an attempt at
7:00 a.m., and it was rejected for default. So, you knloeve is a lot of scrutiny of the work, and
most process in this country is served by professionakgeoservers who do a quality job for their
clients. And as in any profession, there may be cmcaky be someone who does a bad job. But
the fact is that there are bigger problems when, foamts, process is served by mail, which is a
ludicrous thing that's allowed in some jurisdictions.efkif certified mail restricted delivery as
required, the post office totally ignores that. We useldhive an employee go to the post office to
pick up our mail so we could get it earlier than when & de@livered to our street address. And he
was routinely asked to sign for certified mails. Andias told by employees of post office, "Sign
the name it's addressed to.” And I'd receive, in theeftiertified mail addressed to a dead person,
certified mail to someone I've never heard of at thdtess, certified mail to an ex-employee who
had been gone for years. So, you know, when we talk ab@ueed for notice, which is an
important thing that was discussed in Chicago and discusstergay -- the best notice is using
professional process servers who have a vested intéestcompany uses franchised process
servers around the country who average 27 years in besares40% of our franchisees average
37 years in business. You get quality work if you use quiaiys. And, you know, it's

unfortunate that we had problems in New York. But wherook at New York, we see a situation
where there were red flags that law firms could havd ts@rotect themselves. And our
company, AXZAS, has developed seven red flags, and klgjue you two examples how law
firms can protect themselves. Typically, a collecfiom serves about 70% of their papers. It
varies a little bit, but that's the ballpark. You've gioine bad addresses. You've got some
deceased people, whatever. If you use a process-servinthéit's serving 98% of your papers, is
that good news or is that a red flag that they're dumpapgrs? And a second one is price. If
you've got a going rate, say in New York City, of $45 to fBQeputable process serving firms.
And you have somebody serving process for $12. Think abotib&y're gonna pay their server
$3 or $4. A server can't make an honest living. Letskeyau a question. If you needed some
work done on your home and were hiring a general cootracd got three bids and one was
$48,000 and one was $45,000 and one was $12,000, would you even comsigreulew

bidder? So, you know, there's some blame to go around Wardnave a list of seven things that
law firms can look at or debt owners who use contingdseyfirms can ask about their law firms



to protect themselves. There's things that can be didmere were other things that were
mentioned by the commissioner and that also camendlgw York. We have proprietary
software we've developed that look for all sorts ofgkim our database of all the attempts in
services, and it includes the attempts, not just thecggreause the attempts are often not filed
with the court. It looks for things such as -- was @napt made before the lawsuit was filed?
Was an attempt made before our company received the ser\ddbe process server serving an
abnormally high percent of papers received? Were atteangats or services made at two address
that physically are too far apart for the time framensi® So, there are companies, and we're not
the only one, but AXZAS has developed this to protectcbents and protect our clients' clients.
And it kind of pains me to hear so much criticism of psscgerving. Some of it is honest
mistakes, and when that happens, let's not overredctide fact is that millions of papers are

served, and there aren't that many problems with the dan& by professional process servers.

>> Ronald Sargis: One quick thing just following Andrelu.anticipation of my new employment
1st of the year, | do want to note that service by npgikars to work well in the bankruptcy courts.
And in my 26 years' experience as a practitioner, thave not been major problems. But | think
one of the reasons for that is that the debton, theiconsumer or the business, has the affirmative
obligation to say, "This is where | am.” And what Isgen in my practice over the years -- part of
the problem comes from the fact that the debtor wantsle from the process server. The debtor
wants to hide from the creditor. The debtor reallgsitt believe it when we say, "Look, if you
can't pay, we don't want to spend a whole lot of timgaur account.” And so if we collectively
come up with a methodology that fosters that communicab at least we know where the
consumer is, then that, | think, would enhance the wh@leess and would do away with some of
the problems like Mike was talking about up in Washingtonsrelkperience. And it takes away
someone's excuse of, "Well, the debtor's hiding from haon't know where, and | had a belief

that the service was good.” It just cleans out a wiutleflproblems.

>> Dean Graybill: Yeah, | think Gail had her hand up earlie

>> Gall Hillebrand: Thank you. We're discussing thiglpdrecause not everybody does the

process that's just been described, in terms of thBags, because law firms in every jurisdiction



aren't liable for bad service and therefore don't havecanomic incentive to make certain that this
kind of auditing and checking is done. We heard about hgrahd licensing. | think those are
good ideas for more consideration. But I think, also,ingaihe person who is choosing the
process-serving company or process server responsibleafdratth service is gonna go a long way
to adding these things. You know, there's been a factmltei -- how often does it happen? |
can't answer that one, but | can tell you it does hapgaguse consumer lawyers all over the
country, especially in legal services, but also justlezqaeople who represent middle-class people
who say, "The client discovered they had been sued dathalt had been taken when their wages
started disappearing, when their bank account was fro2déomi, some of those people got papers
and didn't understand them. And we'll talk later about, yrow, what needs to be in the papers to
address that. And some of those people probably didrihgeapers at all. In terms of substituted
service by mail, | don't think most people, especially wyaarire being collected on for a 5- or a 6-
or a 10-year-old debt -- You don't even know who oilvasymore. It's not realistic to say that
consumers should be notifying current owner that dethieat current address. You know, we got
that in Rosenthal, but that was a pre-debt-buyer &frmgrovision, thinking about an ongoing
relationship and collection shortly after the firstalgf. And | would say, if we're gonna talk about
mail, we should give a close look both to these cheskissyour form and so forth into the record,
but also to the Massachusetts Small Claims Court Wg&roup recommendations from 2007.
And what they said is, "If the service was by mailobeftaking a default, there would be an extra
step, and the extra step would require” -- | don'tlféaawas the court or party, but the party
looking -- The court looking. | think it was the smakims court doing it -- to actually look at
whether that address was any good. And they identified spawfic ways to tell -- a municipal
record, a Department of Motor Vehicles record, a relettdr from the consumer using that
address, actual verification from the consumer, aepiéanail that was sent within the last six
months to that address at least four weeks beforesthieas reply mail that was not returned -- that
one | think we might give a little more thought to -- amdonline verification source, not just the
yellow pages or the white pages. But, you know, ther®ots®f ways you can pay a small fee and
get online verification, or there's a catchall fad@pendent verification, but then the collector
would have to give the source so the court could haveka lAod the idea there is to make sure,
before we take a default, that we know the person leadué process.



>> Harvey Moore: Gail, you raise an interesting issungl that is -- before we send out for service,
our office sends out a 30-day letter, in compliance Ritkenthal and the FDCPA. Ifl geta
bounce-back on that letter, if it's returned to me lagsdaaddress, I'm not gonna sue and I'm not
gonna send it out for service until | find a good address.y&i know, | agree that, you know, one
of the indicia good address is the U.S. Postal Sergtsanding it back to me. And we do get a
substantial amount of mail bounce-back as wrong addre$syedo try to find new addresses.
But again, it is not in my economic best interestpnsl my client's money -- and in California, it's
$205 to, you know, $365 to file a lawsuit, plus, you know, $50, $80, $80, $90 for service.

You know, to spend that sunk cost and get a judgment thatt lcodlect on because it's not good
service. | agree with you -- good service is key, and ahyldo thinks that a collection lawyer
wants to have millions of dollars worth of judgmeitattare uncollectible because of bad service

doesn't understand what we are trying to do in this industglect money for our clients.

>> Thomas Ray: | would like to say something when we géiaace.

>> Dean Graybill: Go ahead.

>> Thomas Ray: Oh. Well, I've got to echo what gty saying. My business-model practice in
San Francisco follows just the same thing as Harvey.dbmean, we don't want to file suits
unless we think we've got a good address. We do the lettergwrOur clients generally send us
claims that they've attempted to verify address by twoped@ent sources or they've verified
employment. And because it simply does not make ecworeanse to file suit and have a bad
serve and have it come back. Harvey just mentionefilitigefees, but that doesn't cover the cost
of the law firm's -- Most of us who work in the callen or legal business do it on a contingency-
fee basis. So all of the in-house processing of tlawgsuits are covered by us attorneys. And if
we can't recover on those claims because they're badesgwe're definitely losing money. And
those cases where you do come up, there are recatitbesg is a bad service and somebody
comes back and says, "l wasn't properly served.” Mdendhan not, it's just because they didn't
live at the address where they were served. Our preeesss -- We use registered process
servers. | monitor them as a part of my firm. lahaeach and every time we get a notice or an
allegation of a bad service, that comes to my attensind | look at our process servers. It's



actually fairly rare, in terms of the number of lawsuhat we do file. But occasionally, they do
come up. But we look at them and look at them venggsly. And probably half of those times,
they come back -- | get the notes from process servatrshbw who was served, when they were
served, what their physical description was, and gigetththe defendant's attorney or even to the
defendants themselves, and they say, "Yes, that was' noor'lt was a relative who was staying
with me” or something like that. The others -- we vguickly vacate those judgments and move
forward with the litigation. But if | had to do that ammassive spectrum, in terms of the lawsuits

we filed, I'd be broke. I'd be in the bankruptcy courtat¥.e

>> Female Speaker: Yeah.

>> Paul Arons: | mean, you're just understating theécdiffy a consumer has in setting aside a
judgment where they claim there was bad service. “ali st walk in and say, "l wasn't home.

| didn't get that service.” And the judge is gonna overiturithere's a great deal more than that
involved. To begin with, the consumer has to realia¢ $brvice is an issue. Find a lawyer willing
to represent them, get to court with some sort of pergiasidence that establishes bad service.
That's very tough to do. And following up on something Cossimner Gargano said, in the
Chicago hearing, there was references to two rep@me just -- | think a couple judges who
grabbed a stack of default judgments and started looking ardlcess server proofs and seeing
that various process servers were 30 miles apart. drhe process server was serving process 30
miles apart with a five-minute gap in time, like the exemp Commissioner Gargano had. If it's
that easy to find, it's got to be a pretty common pracaicd,this comes back to what Gall
Hillebrand said. The reason it happens is the law liasino incentive to make sure that service is
good. The law firm may not know that service is bad. yTrhay want the process server to make
good service. But as Andrew Estin said, the processrdegigea financial incentive to do bad
service if they're doing it at a cut rate.

>> Dean Graybill: Well, one thing I've heard -- Why dgo'tt go ahead?

>> June Coleman: Well, | wanted to address some off Rdnal said and some of what other

people had said. | represent a lot of collection aty@né represent them not only with respect to



FDCPA claims but also in front of the state bar.dAwy experience with collection attorneys is
that, if they have someone who approaches them abbbemg served with a lawsuit, when
there's a default judgment been taken, they immedidigtyiss that. It doesn't even go before the
court except as a stipulation to dismiss. My experigvitethe courts, and Commissioner
Gargano and the other commissioner over there can sp#ak. But my experience with the
courts is that if someone claims that they havenh Beeved, the courts are more likely to believe
that, because the interest is in justice and in agtliadjating the case on the merits. Second of all,
there's no benefit to a debt-collection attorney, ¢olkection attorney, to pursue a case where the
debtor has claimed that they haven't received sereeause there's a lot of effort put in setting
those defaults aside and starting the lawsuit practitieei process up. So there's an economic
disincentive to pursue cases when you have a lot of clambshere are bad services. And the
collection attorneys that | know, when they get cathmat are bad services, they look at their
process servers hard. And if they need to change processsséhey do, because it's not in their
economic interest to pursue those types of claims.

>> Michael Kinkley: 90% of the cases go to default. ttf®odebt-collection lawyers don't really
have to worry about the service because people canndd #fferesources necessary to defend
themselves. They can't pay their debts, they can'tavingers. It is true that oftentimes, there are
collection agencies -- I'll say most collection agesciNow, if | put in an appearance, they dismiss
the case just because we tend to sue people when we epgeses. That's my business model,
and they know it. Most collectors now, if they fingyaesistance, even from a pro se person, they
sometimes will dismiss. They'll accept the person'gipngust because, again, it's about volume.
They're doing huge volume in the information age. Theyt looking at what they're filing
because it costs money to look at it. There is no disine -- there is no incentive to spend the
money. There is a huge disincentive, because if youthawefault, then you have now a
resource, an asset, that you can collect. They spemddre money after the judgment trying to
find a place for good service of the garnishment thandbdyefore the serve the process, because
as long as they have the judgment, they have an assednce they have that asset, now it's worth
investing in that asset to spend more money to finddhebaddress. | don't know how many
times I've seen garnishments being served on a differentsadtien the affidavit of service. If |
were a commissioner, | would say, "Wait a minute. Kdtee affidavit of service a month ago.



Here is, for the process and the summons of complaibhere's your garnishment a month later.”
What's the discrepancy? What the problem is, when ceekdoing it, they're ill-equipped, with

all due respect. Clerks don't know the real party amatast rule in standing. They don't know the
hearsay rules. They don't know the exception to hgaudas. They don't know the intricacies to a
boat service and substitute service. They don't know thesgs. They don't know these things,
and they slide by. The Pollyanna approach that I'm hgeéom all the debt-collector lawyers here
is that there is no problem in California. | can't §pethat. Maybe Mr. Wilcox can. But I'll tell
you, on the places that | do know, there is a huge prolde we wouldn't be having this
discussion. And the reason that there -- They tadkigtWell, it would cost us lots of money to
vacate.” It's true, but it happens so rarely becpasgle do not have the resources to do it. If
every consumer were represented by an attorney, ltbgmiould make sure that the process

service was correct. But they aren't, so they don't.

>> Ronald Sargis: Since you've chosen to speak in beva about, "Collection agencies do this,
and collection agencies do that,” again, I'll take yozkldeom our last study. Less than one half
of 1% of all accounts are the ones that suit is filed ©he reason it's filed on those suits is because
the collection agency identifies where the debtodentifies the debtor has an ability to pay, and
then files suit. Again, part of that may be driven aifGrnia and the cost of the litigation.

Another observation | just make here because, you knewe all become zealous advocates for
our respective sides, but if this issue were turned sjigihtinay fit the model that we've developed
over the years and finding common ground. If, Paul, yout veeHarvey and said, "Harvey, look.
You know there can be problems out there with processrserCreates headaches for you. Look,
let's come up with a way that we have good process sdhagryou have confidence in and the
system has confidence in in doing it. And | bet you guys dvooime to a common ground very
quickly. Maybe less things to argue about later, but yaaudecto a common ground quickly.

>> Paul Arons: | think Gail has an excellent suggestidnchvis to make the attorneys, or debt

collector, bear some of the liability of the bad psscservers.

>> Ronald Sargis: But the problem with that is, ifiywave that, then you're saying, "Okay, we
want to make you, collection agency, into a procesesaemant you to dictate how they're gonna



do it.” Now, part of that gets picked up already, | think unitdlerFDCPA Rosenthal act. If you're
a debt collector, if you're the original creditorGalifornia, subject to the Rosenthal Act, you're
using a process server, you're getting all of these bahsatoming back. There's a point you go
from, "I'm the innocent victim,” to, "Yeah, I'm doingwiith the guy,” and then the collector or the
creditor under the Rosenthal Act will get slammed. 8mesof the tools are there, even where
Gail has suggested. And maybe, as | said earlier, we inopeand say, "What common ground
do we have to say, 'what does it take to get good proaessséke you've described, that are
doing the work so that I, as an attorney representimgditar, go, "l never have to worry about
this.” You representing, Ron, if I'm gonna fight with yahout something, it's gonna be something
other than the process server.

>> See, | think, it's not that the debt collectorassarily has an incentive to do bad service, but the

debt collector has no incentive to make sure the seis/gpeod.

>> Dean Graybill: Actually -- Commissioner, sir.

>> Tom Surh: Yeah, | wanted to just make a couple aérvasions about, from the judicial
perspective, where we kind of scrutinize the whole pro@ssthat is -- First of all, | wanted to
note that, from a judge's perspective, the last thingatbavant to be in any situation is a rubber
stamp. There's this natural tendency, propensity, yout@apestion what's being presented,
right? And to make sure that before we put our sighatmmething that it's right. So there is
that perspective, and | think this perhaps speaks to theedladtmaybe had happened yesterday.
I'm sorry | couldn't be here. But in terms of arbitratversus going to court, | think that's one
advantage that you have, in terms of consumer proteditecause the court will take and
independent look. When it comes to the proof of servicg jg the one very clear check that we
can make, and that is to at least look on its face ahke swe that it's valid on its face. Now, |
can't guarantee that we're gonna catch these pattatrSammissioner Gargano mentioned.
Because we don't necessarily see the flow and knowitshand all of this. But we do scrutinize
those proofs. Before a default is taken in my coudt look. Right now, I'm sitting on small
claims, so there's a lot of scrutinizing of the proofersf/&e and so forth because that's jurisdiction.
Without a good proof, you do not have jurisdiction to mawevard, so we do take, | think, a pretty



good look here. In my court, we're lucky to have twotinlle staff attorneys who do the defaults,
and so it does get a pretty good review. The other pajtess, where this review of the service of
process would come up is if a debtor -- Let's say it goegfd. There's a default judgment
granted. The debtor gets garnishee. He starts losingalgssw That'll bring him into court very
quickly. And if we have personal service, and the hegas set to review the motion to set aside
the judgment, if we have personal service, the plain&tf better bring their process server into the
hearing. Rarely happens. And if they're not thereptbBon to set aside that judgment is probably
gonna be granted. The other thing we were talking abolog isubstituted service, and just to
clarify, what that is in California, you have to makee diligence -- several attempts to serve
personally, and then if you can show that you've madealtietiligence, then you may serve by
leaving the papers with a responsible adult at the regdemglace of business and then follow it
up with a mailing just to clarify. That's what a subséasr If you have a subserve, the burden is
fairly easy on the part of the debtor, or alleged delftbe or she can show that that simply wasn't
their residence or place of business on that date. 'Soottthat difficult. So, a debtor who comes
in and tries to get their judgment set aside, if theygennto court -- and | agree that that may be a
barrier in and of itself, but if they can get into dpthe burden is not that great. So that's sort of
the other checkpoint that we have. | did want to mentmm that the estimates that Mr. Moore
gave at 80%, that seems low to me. | think far more 808t go by default. It's like, in my rough
experience -- | don't keep statistics -- but it's mikee95%. It's a vast, vast majority go by default.

>> Dean Graybill: Has there been any sense that gegm@aportion -- well, to the proportion of
those that are by substituted service as opposed to pessoviak?

>> Tom Surh: My sense of it, just anecdotally, ig thast of them are substituted service.

>> Dean Graybill: And one follow-up question, too, whichgte-- as you said, you can look at
the piece of paper, but you can't necessarily discermrlyimtepatterns. One idea that has been
floated before had been the idea of, whether it beolyt rule or statute, whatever, requiring
process servers to keep a daily log. "l went to thefwaad | did this. | saw these people. | then
got in my car.” It's almost like U.P.S. does. Andgéthose be filed and made available for public



inspection so that at least there would be some ssmse, transparency, as to what the heck the
guy was doing. Dose that sound practical, impracticalrat\&re the pros and cons of that?

>> Tom Surh: Sounds like a huge additional burden on emerybdon't know if its --

>> Dean Graybill: Do process servers do somethingtakinat now?

>> Paul Tamaroff: If | might respond to that, as veslla couple of other things. If you want to
have a log, if you want to do all that work, then go dhe#is not gonna really solve your problem,
| don't believe. My concern is not just with Catii@a but with the entire United States. And my
association represents over 2,000 professional processssdiroughout the country and
throughout Canada, Europe, and other countries in the wArld.we do our best to make sure our
people are qualified professionals. We have continuing &dadar them. California association,
many members are here -- they have a continuing-edugatgnam for their members. But

unlike a number of state bar associations, we can't foo@ess servers to join our associations,
and so we can't force them to take continuing educatioml itAseems to me that the solutions that
people are discussing are more "after the cow gets ddfarn,” so to speak, rather than being
proactive. Harvey mentioned that he sends a letitelb@fore they go to litigation. Well, | would
say 25% of the cases my office gets to serve a dehtdnave a file that has letters in it to the
debtor, and we go to that address, and the debtor hasn'tHeze for over a year. And what
generally happens is the process is not served, unlesdaittge amount of money, and then we're
asked to go ahead and find the person. And, of course, angande found, as long as the client
is willing to pay the money. We do have some procesgisethat engage in some superhuman
feats but not being -- you can't have your fanny in two platdse same time. We've mentioned
that California has a registration process, and | kinretare a few other states that have licensing
processes. | don't place much value in them. Fomtys part, | find licensing and registration as
a means to maintain monopolies for those process sdhagdrare already in business -- or in any --
it doesn't make any difference what type of profesii@ The legal industry, it seems to me, has
brought these problems on itself. As far as what happensdw York, that should have been
expected. It's not the first time it's happened.ntitsthe first time it's happened in New York.

Happened back in the early 1900s. In fact, New York igevtiee term "gutter service” was



coined. So, what's happened since then in New York? Nptiittorney General Cuomo has
gotten some indictments on some attorneys and on asgrees/er company, and maybe
somebody's gonna go to jail. And then we can go anéthgears before we have another episode
of gigantic proportions like this where possibly 100,000 judgsare gonna be thrown out. What
has any legislator in New York done to try to solve phoblem? What have legislatures
throughout the country done to solve the problem of badessoservers? And there are bad
process servers. I've had members of my own assowdtke the position that they should not be
regulated. They want to be like in the old wild We%lve been doing this for 25 years. Nobody
needs to tell me how I'm going to serve process.” Aag tant the marketplace to weed out the
bad process servers. The problem with that is thahedtirne the marketplace gets around the
weeding out the bad process server, that particular gs@esver may have served over a thousand
pieces of process, and so many of those default judgraemtgonna have to be thrown out again.
So, what's the solution? | think the solution belongs thighcourts. | know, in Georgia, where |
happen to be from, we have been fighting for six yravg trying to get legislation that would
certify process servers in the state of Georgia.t Whald require process servers to take
continuing education and would require testing to showttieat know the law of the state. I'd like
to make one comparison, and it happens to be with Canadi& usope, as well -- not their health
insurance, but... [ Laughter | Canada uses bailiffs teeqempers. Now, bailiffs can't just wake up
one morning when they're 18 years old and decide to gadigeaive papers. It's not like rule 4 of
the federal rules or the state codes of civil proceduneh are basically patterned after rule 4. If
you're over the age of 18, and if you have a temperatar&dvers around 98.6, go ahead and
serve a paper. It seems to me we should have a little raspect for our process servers. Bailiffs
have to go through a couple of years of education bdfesedan serve papers. And, in fact, they
are educated to the point they can represent individu#te ismall-claims court that they have.
The huissiers in Europe, the sheriff's officers, theyehan apprentice system. You don't go out
and serve process. You spend time as an apprenticedopk of years with a company before
you even get to touch a paper. What do they know thabwe lchow? What can they do that we
can't do? We have a tremendous court system. We halvabty the best court system, judicial
system, in the world. But the touchstone foundatiorafjudicial system is to ensure that a person
gets reasonable notice and an opportunity to be heardif yaa have bad process servers, that's
not going to happen. You've got a problem. Processrsameed to be certified as being



competent and having the ability to do their job. Andlitslegislatures that need to pass laws or
the courts that need to pass rules similar to whdtave in the state of Arizona and in the state of
Texas. You don't get to serve process unless yolgétstertified in taking their education
program and showing that you know what you are doing. Ayoli find out that you don't know
what you're doing, then you are not going to serve pramggsore. And you won't have to be
reviewing logs, and you won't have to be reviewing affidafijgrocess servers because you will
have confidence in the process servers that you cefftigy will be a part of your court system.
And they will be able to do the job that we want therda because we, as professional process
servers, do not appreciate the fact that this kind of bagpens where people bloody our nose,
blacken our eyes, and people come down on process seaxrg), you know, "The dregs of the
Earth.” No respect for them. And people might starigis- You don't have to worry about it. An
attorney doesn't have to worry about it, when he ohgke a process server they know this
process server is on a Website put out by the admimsti@ffice of the courts saying, "These are
the people you can use to serve process. They are gqualifs far as bonding... Bonding is a
joke. How many attorneys have ever asked their proeegsrdf they carry a professional liability

insurance?

>> Manny Newburger: Excuse me. I've actually not only thtkeprocess servers about it, I've
been known to ask a sheriff and a county attorney omiho their bonding company was when we

thought service had been carried out improperly.

>> Paul Tamaroff: But a bond is basically worthles®w much liability insurance do attorneys

carry?
>> Male Speaker: A whole lot.
>> Paul Tamaroff: A whole lot is right. And | caraywhole lot, too, because | know what I'm

open to. | use other process servers to serve papersiyaompany. And when they screw up,
I'm the one that's gonna be liable.



>> Dean Graybill: Tell you what. | want to -- wegetting -- | have some questions here.
Unfortunately, too many. But want to get to Mr. Wilcox,onlithink hasn't spoken yet, and after
that, | want to address the basic topic of -- Presemtigler the Fair Debt Collection Practices Act,
and, | suspect, many laws, process servers are notidymavered. And my general -- My

general question is gonna be, "What existing sanctiorthare --” and I'm sure it varies by state
and court -- "for 'A," that would cover attorney lialyilfor bad process, and/or process servers
liability?” Is it just a matter of local contempt cdurt, or are there, in some states, statutes that
actually address attorney vicarious liability? I'm justrgthrow that out. We don't have a year to
discuss it, but first, I'd like to hear from Mr. Wilcox

>> Female Speaker: After Mr. Wilcox, could we alsoehieom Miss Flory, who's been trying to

get --

>> Dean Graybill: Oh, yeah, I'm sorry.

>> Female Speaker: Thank you.

>> Dean Graybill: I'm sorry. No, you're right. Yoaue.

>> Ronald Wilcox: There was some discussion earlieutan obligation consumers have to
provide their name and address and contact information Rukemthal. That's accurate, but the
problem | see is the consumer is not aware of thggatin. And if you take a look at the statute,
it's pretty clear. It says, "The responsibility stzgdply only if and after the creditor clearly and
conspicuously in writing discloses such responsibilitguoh person.” | review thousands of
collection letters every year. | probably see aregfee to that obligation in 1 or 2 letters out of
every 10. So, now look. If I'm a creditor, I'd be thigki"Why even bother? They're obviously
going to be ducking me. So asking them for this informatamorthless.” | don't know.
Probably depends upon the individual person. Some peoplpnmage it. Others may not. But
it's somewhat hypocritical to say the consumer showdigee the information when the creditors
are not actually conspicuously and clearly providing thegririformation and knowledge of that
obligation. So, you guys who have the ear of the @esjiyou may want to talk with them about



that, or you guys who are creditors. To answer theiat@r -- or, moderator's question about
obligations of what do we do here when a process samerafoul -- there is a section of
Rosenthal that deals with that. If a collection agesrcgreditor happens to know that service of

process wasn't effected there, they're not supposedtiow®with suit.

>> Dean Graybill: By the way, the Rosenthal Actali could just, for the people that aren't
familiar with it, just describe what precise statinat tis?

>> Ronald Wilcox: Well, the Rosenthal act is sim@lglifornia’s version of the Fair Debt
Collection Practices Act. It's not identical, bubas incorporated much of the federal FDCPA. It
also allows for liability against original creditorshieh obviously, the federal FDCPA does not.

>> Ronald Sargis: Ron, I'd just like to say we likeéhiok of it as the FDCPA's, the federal version
of the Rosenthal Act. [ Laughter ] The Rosenthal greidated it.

>> Male speaker: And it's founded 1788 of the civil code. 1788

>> Dean Graybill: I'm sorry. | missed you there, Jen.

>> Jen Flory: My point is actually related to whatR&/ilcox was saying. | work primarily with
advocates representing people with medical debt billspaadf the big problems there is that
consumers actually have no way of notifying their ¢aediof anything. For example, if | go to the
hospital this week and | move in the next month, kehae way of notifying everybody who might
send me a bill in the next few years. | could tellhbspital and hope that they pass it on, but |
have no contact and | don't know who the other peoplevho even treated me. When you go to a
hospital these days, more and more you're going to gétfiebn the hospital, ancillary providers,
from laboratories. Chances are you weren't taking daitheir names as you were getting
treatment. Chances are you don't know where all yeaglical tests were sent to. So, what we do
see is a lot of people who, the first time they'verth@d a bill -- and this is sometimes years later --
is when they are served for litigation. So, theredseto be more in how people are contacted prior
to litigation. And just some of the comments that weesle here that, you know, people are only



going to be sued if they've actually had contact with tbeihthey have the ability to pay. The
fact that | work with legal service clients at alnhene of them have the ability to pay and, they're
still constantly being sued over medical bills. Andadudligion to this problem of having no way of
contacting people who might be billing you, we've beerki