>> Erica Myers: Welcome back to the afternoon sessk@r.those of you just arrive organize just
tuning into the webcast, I'm Erica Myers, an attornéf the FTC. This afternoon, we'll explore
some of the academic work dealing with markets for mtallal property and other issues. Each of
the panelists will give a presentation and we'll leavautbn hour for follow-up discussion. We
have a seemingly diverse range of topics but at their tio®y all address market failures, or
potential solutions to those market failures in the gmgrmarks for intellectual property. First up
will be Stuart Graham. Stu is an assistant professsirategic management at the Georgia
Institute of Technology and a Kaufman foundation fellawha Berkeley center for law and
technology at the University of California, Berkeleyn8ol of Law. Professor Graham teaches and
conducts research on firm intellectual property strasegmellectual property transactions and
markets for technology, technology entrepreneurship, l@tgal environment. Dr. Graham
received his Ph.D. at the University of California, igdey, and holds advance degrees in law,
business, and geographical information systems. Next iveave Mark Lemley. Mark is a
William H. Neukom professor of law at Stanford law sahthe director of the Stanford program
in law, science, and technology, and the director aff6td's LLM program in law, science, and
technology. He teaches intellectual property, compandrinternet law, patent law and antitrust.
He is a founding partner of a law firm of Durie, Tangrnere he litigates in the areas of antitrust,
intellectual property, and computer law. He received bis f:om Boalt Hall school of law at the
University of California at Berkeley and his A.B. frorraBford University. After graduating from
law school, he clerked for Dorothy Nelson on the UnitedeS Court of Appeals for the Ninth
Circuit. lain Cockburn will then share some empiriwakk. lain is professor of finance and
economics and Everett Lord distinguished faculty schatl@oston University. He teaches and
performs research in the areas of entrepreneurship, bastrategy, intellectual property,
economics of innovation and management of high-teclpaoras. Professor Cockburn graduated
from the University of London in 1984 and completed his PhrDeconomics at Harvard. Samson
Vermont will follow lain. Sam is an assistant psder of law at George Mason University law
school, which | might add is an excellent law schadiere he teaches patent law and torts. Before
transitioning into academics, he practiced patent laweWwhashington, D.C., office of Hunton and
Williams. He is a registered patent attorney anddhader of the monthly periodical "Patent
Strategy and Management." Between practice and statt@garge Mason, he earned his LLM
from the University of Virginia school of law and sedvas the Humphrey fellow in law and



economics at the University of Michigan law schoolnafly, Polk Wagner will close with a
discussion of patent portfolios. Polk is a professdawfat the University of Pennsylvania law
school. Professor Wagner teaches his -- or focusags$earch on teaching and intellectual
property law and policy with a special interest in patant Professor Wagner founded the Fed
Circuit Project, an ongoing effort to study the perfono®of the federal circuit. Prior to joining
the Penn faculty, Wagner served as a clerk to Judge Ray@o@levenger Il of the United States
Court of Appeals for the federal circuit. He holdswa Hegree from Stanford, an engineering
degree from the University of Michigan and was the 1994-95 Rdgelones fellow at the London
school of economics. So, | will leave it to Stuadke it away.

>> Stuart Graham: Thank you. ['ll try to use this clické&/hen | got the call from Erica to come
and speak about this subject, | started to review my cuscliaarship, and | have always thought
of this, but it really became clear to me that a lahgfcurrent scholarship actually touches on or is
directly related to the question of how patents operatieel markets for technology. What I'm
going to do is just give you a highlight into some offihdings of myself and co-authors, give you
a list here of the research that I'm going to be higtilg in this presentation, some things I've
been writing with co-authors over the last couple yea@nd this will be -- | believe this is going to
be posted on the website ultimately?

>> Erica Myers Yes.

>> Stuart Graham: Okay. Terrific. So those willtbe citations. The first thing | want to remark
over is the idea that, you know, markets for technolda@ynot just I.T.. We oftentimes, when we
talk about the markets for technology, are thinkingualetectronics, information technologies.
This is actually a chart out of a piece of work beingtpgether currently in working paper form

by some colleagues and myself at Georgia Tech. Andwaieg looking at is the markets for
technology in the pharmaceutical industry. So, a cainplgs to say about this. First of all, you
can see a lot of heterogeneity, so what this chartrdeats is we looked at the patents that are
listed in the orange book for successful NDAs coming bthhe@Food and Drug Administration.
And we actually looked at where those patents originatedl this percentage catalogs the
percentage of patents that originated with an assignseleutf the firm. So, you can see there's a



lot of heterogeneity here. With some firms, BaxfatraZeneca, Bristol-Myers, et cetera, actually
bringing many, if not all, of the patents associateth Wieir most successful products from outside
the firm all the way down to Merck. It has a relativsmaller share. So, two things. Number one
is marks for technology are working outside of I.T.{aely in the pharmaceutical industry, as
well, and also highlights for us that, while | know adbthe discussion this morning was about the
buying and selling of patents or patent portfolios, pat@&eing transacted via various methods -
- licensing and certainly in the pharmaceutical contextutn -- through acquisitions, as well.
Okay. Another piece of work | want to highlight, andstisi -- this is still ongoing. We're getting
results out of this now. I've been involved, whilgpést last year as a Kaufman foundation fellow
at UC Berkeley, in a comprehensive survey of high teclgyodmtrepreneurs. We styled this the
2008 Berkeley patent survey. It was led by the Berkeletecéor law and technology at the UC
Berkeley, law school. What we did is, we surveyed wratefined as entrepreneurial companies.
These were essentially young firms, firms no oldantten years old in specific sectors, in
biotechnology research, software, I.T., and interaktted and medical devices. Our sample
included over 15,000 companies. We drew these from, you knowJe&ames, Dunn and
Bradstreet. Also, we over-sampled on venture backsfsanwe could take a view into these firms
that are really key drivers of value and employment aeati the economy. We surveyed the
mail-in web, and we had, ultimately, over 1,300 unique fespondents. What did we learn from
this that relates to the markets for technology? [ \Weme things. We did ask about the source of
the revenues coming from these small firms. And wheafound was, is that at the mean, firms are
reporting less than 5% of their revenues are driving fioem$ing out. Now, the wording on this is
very important, so let me actually tell you what the duog was. What we asked was, "How much
of your revenue is derived from product sales, including atbempanies, sales of service to --
including other companies --," and the third item was licen®olgnologies not including product
sales to end customers. So, this is the -- theseeagtdtistics that I'm sharing with you now.
There are, though, important differences. Statisyicadinificant differences in sectors, so the
biotechnology firms are more likely to answer that neses are coming from this source. Medical
devices less likely. And the I.T. software just abahtrat that mean. Other findings. Patents,
we find, are significantly more important. We askedéhirms to report on how important
patenting was to securing competitive advantage fromth&wm their technology innovations.
And we found that patents are significantly more impart@mnhose young firms that generate more



of their revenues from technology licensing. Sohay teport more of their revenues coming from
this. They also were reporting to us that patentsnare important than other -- than firms that are
not reporting that. Generally, young firms are @tinwe also asked them questions about why
they're patenting. And they generally rate obtainingnkeng revenues as relatively unimportant
compared to other reasons, such as preventing copying orcami#éhe company's reputation. Of
course, these themselves are wrapped up in the -- inaik@t® for technology in some sense.
Here, too, sectors matter. Biotechnology ratingtingathese more important. But also, the least
important among it, among all the alternatives but nmoportant than do, say, I.T. or software.
And as they are rating licensing more important, we fatgbthat they are more likely to rate
patents as important as a means of capturing value. Qiather piece of work that | am
engaged in with some co-authors, Tim Simcoe and MaryFatiman, this is -- let me actually

skip by this to the words first, and then I'll cycle batke've been looking at the relationship of
patents and patent litigation in the standard-settingegbnSo, what we're able to show in our
research. Well, the research shows that patenteskstcto standard-setting organizations are
much more likely to be litigated. Okay? This is qualityymu know, people are putting crown
jewels into this process as the case may be. Amorgjrib#er firms -- we split our sample into
large firms and small firms. What we found for the Bendirms is that the disclosure event, so
when the -- when the firm actually discloses its pitéo the standard-setting body, appears to be a
triggering event for the litigation. So, that's whauatly this shows. Okay? You can see here
years since disclosure with the small firms as tlid $ne and the large firms as the broken line.
All right? Significant spikes in the years followinlgsclosure for the small firms. Okay? What we
also found is there's no divergence in the quality messingatents post-disclosure for large and
small companies. So, what this enables us to do is tihhabthe results point towards a change in
some strategy and not some higher demand for -- higheasircteand increased, infringement, for
instance. In some, what we find is small firms appe#&etusing their disclosed patents
differently. Now, is this evidence of troll-like behavioMVell, not necessarily. We know from
theory and from our investigations of the market thatlsfinms are likely to compete on the
upstream technologies, while the larger firms are comgetn downstream implementation and
product markets. So, it's not surprising that the smaitas fwould have more of an incentive to
care about the technology, because this is reallyeneryy are earning their rents, upstream.

Okay? Lastly, | want to talk a little bit about imprayia transactional environment. 1'm going to



talk in the next few slides about work that I've dondnaitcolleague from the University of
Munich, Dietmar Harhoff, and we started off by thinkingabwhat's going on in this transactional
environment out there. Well, from theory we know ¢hare welfare gains from the patent system.
Yes, we all know that there are dead-weight losssscégted with monopoly, but the benefits we
expect are incentives to invent, to develop, to commezeialnd to transact, right? These things
also create for us an opportunity to have a transagaie, chunk, and we also think about the
knowledge spillovers that come from disclosure. Bthatend of the day, a patent system will
tend to experience welfare losses when it has fapesating on it like low quality, okay, patents
that are lacking requisite novelty, et cetera. Alswertainty, whether that uncertainty be over the
final boundaries of the disclosure, over the validityhaf property right itself. And this

uncertainty, as | add on this final bullet point, weotliee would add transaction cost to
commercialization, technology transfer, and developiagkets for intellectual property. So, what
Harhoff and | did -- and I'm not going to walk you througés# but what we tried to do was go
through a welfare calculation of adopting a post graneveun the U.S. The way in which we did
this -- and I'll point you to the working paper if you're netted -- we actually looked at a cohort
of U.S. patents that had been litigated and then nattiose through their documentation, their
priority documentation, to their equivalent patentshm European system. And then we took map
samples and we compared and contrasted these. Andtwhabled us to do is come up with
probabilities of the likelihood of opposition in a systhke the United States. Okay? So, we ran
these through and here's the tables, okay? All right"hdt going to -- I'm not going to say too
much about these other than to say what we did witle isese used in millions of dollars, we
tried various amounts for the social cost of litigatithe social cost of a nonlitigated revocable
patent, because we realized that in a system like tiedJ8tates there are a lot of patents out there
that are not being revoked because the system is sosespenght? We have a lot of estimates
here on the probability of opposition, the probabilityappeal, and then we try also some
sensitivity analysis associated with different cdstghe opposition, the post grant process itself.
Right? And then we do some welfare calculations. @kHy can get that to actually come up.
There we go. Well, it comes up, and then it goes awéne green circle. But let me point you to
this. Okay? What we find is so long as opposition cargselatively low, this would be in

millions of dollars, $100,000, both for opposition and appegtt?i We can experience some
significant welfare gains, all right, not only from aded litigation, but the big kicker for us and



what we found in the European system is because ompokad been so much more, they are
getting rid of a lot more patents that pose monopolysdosthe system. Okay? So, you get a
substantial boost from an opposition system becauseg'thwore of it, it's a lower cost, right, and
you're able to comb out those patents that are nog hisgated in the United States, right, but still
are imposing welfare costs on society. Okay? At tiekad the day, what we found was, in our
best scenarios, a 15:1 ratio of benefits to cost. Olgay? caveat -- because when we let the
opposition costs rise significantly, here up to $500,000, okaycan see you can see the benefits
really start to erode. So, our findings are very, genysitive to the costs of that system. Okay?
So, if there's one thing that comes out of this rebeiardon't let those costs get out of hand if we
are going to have a system like that. And this is actgallgething that Levin and Levin had
pointed to in an early article, as well, although withspecific calculations behind it. Okay? So,
in sum, patents in the markets for technology arevaelebeyond electronics. We still have much
to learn, particularly with regard to the relationship agpatenting these markets and technology
entrepreneurship. And | would always point to the substlanefficiencies in this transactional
environment. | know we're going to talk about this a Ititen the question and answer today.
But reducing uncertainty over the boundaries of the valafipatents would tend to dampen some
of these inefficiencies, and post grant review as angygaincrease society's welfare looks
promising, again, if the costs of the process remaatively low.

>> Mark Lemley: Stu's conclusion is actually a perfegug way to my introduction because |
want to talk about inefficiencies in the transactingkaaenvironment. Let me begin by saying |
think that a market for technology is a good idea. é'aezhing that we should be in the business of
exploring and promoting, but that the markets for technoleg have, markets in particular for
patent licensing we have right now, are not particuladi-developed markets. We've made baby
steps towards a real market for technology transfesst Mf the technology transfer that occurs
occurs in one-off secret deals between parties who hapgdend each other either through prior
business relationship, perhaps by accident, or more comriwolygh litigation, which they end

up settling. There is a nascent market, a public marketnfauction of patented technology, but it
really is a nascent market. And if you look at thetmmesent Ocean Tomo auction results, you see
a relatively small number of patents being sold fordaixely small amount of money. Compare
that to the vast number of patents out there, andtevidne substantially larger number of patents



that are licensed or sold in some other mechanismth&problem is the market is thin. All right?
| don't have a bunch of willing buyers, a bunch dfimg sellers interacting with each other in a
normal market environment. We have people who find ea@r othan occasional one-off basis
where we have a very, very small, thin market for anotif a patent system. And thin markets are
inefficient. Thin markets don't work well. They dodrtve you to the right price. They leave a lot
of transactional money on the table in the sensdrduagactions that should have occurred that
would benefit both the buyer and seller don't occur. Wlhlgis? | think there are a number of
problems, but | want to focus on three problems whicinktare interrelated. The first is the lack
of transparency. Licensing and patent sale transaaimms with very few exceptions, which we'll
talk about in a minute, in secret. Nobody knows wherttidinsactions are going to occur, when
they are under consideration. Nobody knows the ptigéhch patents are sold or licensed or the
terms under which those prices or licenses take pl&eeond, and | think closely related, is the
problem of a market for lemons. This is a familiar peobin other areas of technology. If
cannot accurately assess the value of the thing timatiuging up front when | buy it, then we end
up in a world in which it's easy to sell the lousy produdtts.hard for customers to distinguish the
good from the lousy products, and so the lousy products end up dvivtitige good products. So,
there's a substantial risk that, if we're putting up propattnts, whose value is unknown, we are
unlikely to get anything like the full value of that patenaimarket sale because people are afraid
of being taken. And third is the problem of uncertainbt,jast uncertainty in the value
proposition, but uncertainty throughout the entire raofglée patent system. It is virtually
impossible for anybody to know in most industries mogheftime whether a patent that they're
looking at is valid or invalid. What that patent covensq, therefore, whether or not it's likely to be
infringed. So, the range of uncertainty is something ttfahk fundamentally distinguishes
intellectual property markets from markets for other kihdither land or chattels. The level of
uncertainty we're talking about here is quite significand the combination, | think, of these
effects, coupled with the fact that there are so magrps out there, has led for other reasons to
circumstance in which most companies making products in imbgstries, not all, but most of
them, ignore patents. They just don't pay attentahém unless and until they are forcibly
brought to their attention either by the filing of a laww®r at least by repeated demand letters.
And that, too, I think, leads to the -- it supplements ramforces the other problems we're talking
about. It adds to the thinness of the market. Wellpitld/be nice to solve all of these problems. |



frankly think some of them are not solvable. | would likesee less uncertainty in the patent world.
I'd like us to have a better sense of whether pateatgadid or not. 1'd like us to have a better
sense of what it is patents cover and clearer clamsteuction. But to some extent, | think that's a
fool's errand. We may get increased certainty. Weaatrgoing to get certainty in anything like
what we mean by certainty in other market environmenbtere is no plausible amount of money
we could spend at the patent office that would weed othalbad patents and guarantee us that
the remaining ones are, in fact, good. And I think tiheag simply will no way, given the legal
regime of claim construction, to understand in most ingksstvhat it is exactly that a patent covers
under the existing peripheral claiming system. So, I'mur@& we can solve the uncertainty
problems. | think we clearly can and should solve thesparency problem. What's remarkable, if
you step back outside the intellectual property environmahtaok at it in the context of markets,
is the fact that all these transactions occur inetecFhat's not a necessary fact. In fact, in any
other market, we would think it a bizarre thing. So, we Isawek markets that work because |
know not just the price I'm willing to pay for a particulaaee of Google stock, | know the price
that everybody else was willing to pay for a shar&odgle stock yesterday, and | know the price
at which people are willing to sell that stock. We knbat tbecause we've taken information, the
price of a transaction, and we have required it to bagyblisclosed. We can and should do the
same thing with patent licensing. The fact that we dbttiink, conditions a lot of people to think,
well, of course, the license, the transaction, tihe s@ist be a secret transaction. But there's no
reason that should be true. In fact, the Federal T€Caemission for other purposes has embarked
on an experiment over the last several years ofinieguhe disclosure of pharmaceutical
settlement agreements through license. That requirdrasmiot, in fact, deterred people from
entering into settlement agreements. It unfortunditagn't even occurred -- deterred them from
entering into anti-competitive settlement agreemeBts. it certainly has not caused people to
forgo entering into licenses. If we broaden that expentmif we actually start requiring people to
disclose the substance of their licensing transactiotie royalty rates they pay, the prices they
pay -- then we're going to start to get information thiithelp make a market thick. Now I can
figure out, okay, this is a valuable patent. People dliagvto pay a lot of money for this. This is
not so valuable. | can start to make class distinstidtatents that look like this, patents in this
industry, patents produced by this company, patents produced tawiHism look like they have a
higher value than other patents in this context. Westamto develop a thick market. | think



transparency in license and sale pricing of patents woulel bidner advantages, as well. Most
notably, it would help rationalize the patent damageesystWe currently base patent damages, in
most cases, on an assessment of the reasonablee®tfz parties would have entered into had
they, in fact, not chosen to spend $5 million per siigaliing all the way to trial. Where do we get
that reasonable royalty number? Well, we get it baselitensed transaction information. But we
don't have licensed transaction information for thewkielming majority of licenses because
those licenses are kept secret. So, we take a smatbanelpresentative subset of available data,
we look under the lamp post, if you will, and we say,|mwday, that's what must be all there is out
there. Publishing, requiring transparency of license priciogidvhave as a second substantial
benefit the benefit of actually giving courts informatias to what a reasonable royalty in a
particular industry was likely to be. We could probablywedhe patent damages issues that are
currently bedeviling Congress and the courts not by changeggal rules but by actually having
real, accurate information about reasonable royattigsis transaction. And | think that
transparency is going to help in other respects, as Wedlnk it will help with the market for
lemons, right? If we start identifying the characterssof valuable patents, people will be more
comfortable paying for those valuable patents. They vibendriven out by the ones that are
potentially problematic. And I think transparency and infation helps with other market
rationalizations that would be desirable in a thickeningketarWe could start to see securitization
of patent interests. | know that's a bad word inctireent economic environment, right, but it's
nonetheless I think a desirable way of not eliminating dacey but reducing that uncertainty. |
think we could start to see the development of insurarmducts, which you might call patent
royalty trusts, in which people can try to solve tbgaity staffing and standard-setting problems by
figuring out a rational value that ought to be attributegatent contributors to a technology and
insuring against the risk that courts are going to awardaayreet of damages or so forth. We
don't see those products now. We don't see those prouhwetisecause nobody has a baseline
against which to measure any of this information. And kthim important first step that we could
take in improving a patent market is to give us that basell hank you.

>> lain Cockburn: Good afternoon. Thank you for theaopmity to speak. What | thought |
would do is report on some of the findings from a serfesirveys that the LES foundation has
sponsored over the years giving perspective, if you liktheoview from the trenches. We had



some practitioners this morning that are little one sfefrom that attempt to establish some
statistical picture of this or a quantitative picturaetefther than just anecdotal experiences of
specific individuals. These foundation surveys have deee for five years now, and I'd like to
acknowledge the leadership of Richard and Luke BernamahEthdoundation board and Ken
sitting in the back there was extremely helpful in thesterprises. What we did was, you know,
survey the LES membership and an important prefatoryrkeimghat LES members are not
necessarily representative of all or, indeed, necgssany of the people who are affected by the
markets for technology, but, you know, they're an impdrsabgroup. I'll refer you to the various
articles being published annually in "LES Nouvelle" overydars summarizing these results, and |
see there's a typo here on the slide. The lateskeaaid it just came out in the March edition of
"LES nouvelle." My take on what we found from theserged asking various questions, some of
them repeated times, is captured on this slide, and ombich is the I.P. disputes are widespread.
In any given year about a third of the LES membership wsaydthey would be involved in a
dispute. It's important recognize it's not one-third ofrttigie or one-third of their resources. In
fact, they would consistently report 80% or 90% of themetis spent on opportunity licensing,
business development and transferring and using technoldgy than wrangling about property
rights. | think the second big lesson that I, at |deeste drawn from this effort is that licensing is
much harder than you think, especially if by "you," you me@amebody who went to graduate
school in economics and thinks about these problems abstract way. Professor Lemley just
referred to concerns many people have about the efficigitic which this market operates. I'll
offer the following observations, that, you know, whil@abone-third I.P. inventory of the kinds
of companies that LES members belong to would never bleeomarket. They're regarded as
being, you know, core technology or strategically impdrtafthe two-thirds that are left, you
know, a great deal seems to be stuck on the shelf.isTiagrospective, and the practitioner
discussion this morning suggested there may in fact be youm, kapid evolution of institutions

that would encourage moving some of this stuff off thefshat the fact is in these surveys these
folks will consistently report about 50% of the sthiéy don't want they acknowledge will never be
transacted in. A related point is that deals arecdilifto do. Even if you can find somebody in
this -- well that Professor Lemley characterizedetsnd closed doors, even if you can find
somebody to negotiate with, very frequently negotiatwwos't reach an agreement. These are
most consenting parties looking for an opportunity tosaahrather than an enforcement situation.



And usually that's because they simply are very far apaptrice, and no amount of negotiating is
going to get them to the point at which they can actwallyntarily do the deal. Reflecting that is
something which | found, you know, somebody makes theirgiteaching MBA students how to
be spreadsheet jockeys, it is a profoundly depressingfjrfdr me at least, you know, two-thirds
of the time, even in executed deals, nobody had a fawaduation model. The amount of talking
you can do about the classroom about real options aondnial trees and all the rest of it doesn't
translate into business practice and presumably for verg ggasons. And lastly is the observation
that, you know, one of the ways these deals are dgliffic do is that the prospective, they're facing
a changing environment. If you ask the question, think abeudeals you did last year. Many of
the respondents of this survey would say, well, they'ltirigee to revisit them and revisit them
substantively. All that points to these things bein§adift to do. Let me move quickly through
these slides, just highlight a couple of them. Okakipped past the one | wanted to talk about.
Here we go. This is a question we put to respondentssauhvey, which is, you know, is I.P.
different, in the sense of how different is it franyou know, similarly large and complex
transaction, something like a commercial real estatarg deal or a contract for use of specialized
production facilities. What you can see is that you ktimage |I.P. deals are very difficult to deal
with. You know, these reflect the thinness of markiées number of, you know, internal business
resources that have to be put on this, difficultiésringing deals to closure, and so forth. You
know, I.P. is just tough to deal with in a practicalibess sense. What | did promise FTC staff |
would spend time is the questions about patent trolls.s&mral years we asked a question of the
definition of "troll" is roughly coincident with whatthink people mean by nonproducing entity.
So, we put this question suggesting, that well, look, theattof litigation by MPEs somewhat
similar to, you know, the sort of most -- the kind whignerates the most yelling and shouting and
appears to be opportunistic behavior, not closely relatadtuial inventive activity. You know, is

it like slip and fall? You know, the sort of constantkgaound noise of litigation that business
faces or is it something that shows substantive imp&et.you can see on this slide a summary of
findings. You know, for most of the respondents of thiway, they got -- they got to say, look, it
didn't have a substantial impact. It really sort okbtke a slip-and-fall type of problem, but with
one sort of glaring exception, | think this just quantifidgtvmany of us know already, that this is
represented as being a big problem for the companies inftheettor. That comes from digital
information communications and electronics. A thirdhafse respondents are going to say that this



is a substantial problem. Having agreed what they wouldctaaize as a problem, the question
then arises, you know, what was its actual impact? Rhowv, does it change things in the
economy or impact the progress of science and thel@sef@ Again, you know, asking for all
respondents across all sectors of the economy isuvey, at least, you know, few of them
seemed to do anything with the exception of the I.T. folBs, you can see that in I.T. the actual
potential for opportunistic litigation by MPEs, you knowimsoof them will decline to pursue an
otherwise attractive opportunity, some of them willrdase investment, some of them will
abandon R&D projects. But most of the time, you knoxenan the -- even in the I.T. sector, the
response is really don't do very much. So, | think thaaigh there's a lot of smoke here, the fire in
terms of is it affecting the R&D process, are thesamanies substantially changing the way they
go to markets, you know, we don't see any strong evidenleash here. What you do see, | think,
is, however, some response to this. You know, maybe wesk® any impact because the
companies affected do a few sensible things to mitigat&nitl, you know, we've asked over the
years, do you do things like proactively compile coltet of prior art? Do you file re-
examination requests? Do you put together a joint defgmseraent? And, again, you know, not
very much anywhere, but a lot of it is going on in tAe sector. So, those were the formal charts |
prepared. Let me just offer a few additional remarkiink I'm the -- Stu is kind of an economist,
but I'm definitely the card-carrying economist on this pangu know, why do we care about this
issue? | think from 30,000 feet almost everybody agreésridukets for technology are really
kind of important, and there are potentially very bigdeficy gains to the economy utilizing the
resources of small and independent inventors more effgctit#er example, division of labor is
the phrase we like to throw around. There you get euflyave a market for technology, you can
get specialization in invention and specialization in prédo@and distribution and, you know,
since Adam Smith, economists have agreed that thiptiefoundly good thing and has benefits for
everybody concerned. The nervousness | have about #beut this question agreeing there are
potentially very large gains is that once we move tadéa of a market for technology and the
pricing particularly of early stage research expliditisough acquisitions or terms of license deals
or so forth, you know, we've put a set of prices onehbhriology which the utilizers or
commercializers downstream will respond to and upstreapig®aoll always respond to. So, the
price mechanism in economics plays a very importdatinoallocating resources. Now, that's all
great if the prices are the right prices as an econawigld understand them. If the prices are



wrong, that is to say, they reflect market failureshm tarket for technology, then resources are
going to get steered in the wrong directions. And sonktthis is -- you know, it's a first order
longtime question to think about if we care about ecoa@rowth and competitiveness and so
forth is to understand, you know, whether or not the pric¢hese markets, you know, are, indeed,
right, or do they deviate from, you know, reflecting thergmnal opportunity cost of the resources
employed or whatever it is that a theoretician irds@ in growth would focus on. And I think we
should, indeed, be a little bit skeptical here. You knoaek in economics 101, the market we
teach which has the most egregious market failures inhvth&e markets are most likely to be
wrong is the market for knowledge because of all the aisviwoblems related to information,
public goods, so on and so on and so on. Now, are theiiitst# involved able to solve some of
these problems? You know, | think they may well be, angersonally very encouraged by the,
you know, the discussion this morning from practitioners wate pointing out the very rapidly
moving frontier, the emergence of new institutions whensé be solving some of the problems in
these markets, the potential for using ideas taken fromd&asecuritization, derivatives and so
forth as ways of bringing more volume, more liquidibglanore pricing efficiency. | think those
are all very encouraging. What | do think we should be sdraeconcerned is, you know, the
limits on this activity, you know, how far can thesevnastitutions or new contracts or new
players go towards solving some of the ways in whiclsyiseem seems to be broken? And I think
it's -- I've thought about this quite a lot, and my aarsi& well, too early to tell. We're really going
to have to see how all of this plays out. So, | thilhkeave it off at that and look forward to an
interesting panel discussion. Thank you.

>> Samson Vermont: Hi. So, the industry panel earliearlier today made reference to
independent inventors a number of times, and what theynhathd were, when they were using
the term "independent inventor,” was a small inventanesme who's not part of a big
organization. That's -- I'm going to talk about independemntors, but that's not what | mean by
an independent inventor. For me, independent inventor meareoae who didn't copy the
invention. A second inventor, someone who didn't -- I'myserdidn't copy the patentee's
invention, so the second inventor comes along, doesn't &hout the patent or doesn't see the
patent and independently comes up with the subject m&terthere's no free riding. The second
inventor incurs costs of invention. Now, I've argued teetbat independent invention should be a



defense to patent infringement provided that the indepenuenttor completes the invention prior
to receiving actual or constructive notice that someletsly already invented it, either the patentee
or the first inventor. Now, since | made that propogere's some new data, some new books,
some new work that's come out. "Patent Failure,"ck lny Jim Bessen and Michael Meurer.
Mark and Chris Catropia's work, a study showing that theuatnof patent’ infringement litigation
that concerns actual copying is very, very low, attleaitside of the pharmaceutical industry. And
then | also became aware of Mark's paper on ignoringngzaté\nd in that paper, he points out that
in some industries, it's routine component industr@sstly I.T., it's routine to completely ignore
patents. Allright. So, what do we make of this and does this affect the independent invention
defense? Does this militate -- this new informatioresdihis militate in favor of the defense or
against it? | think actually it's for it. | think therewe have to ask, why is it that patents are being
ignored in these component industries? Now, one neadbat the costs of clearance are very
high, and a big part of that is simply that the notigection of patents is not serving well. Right?
It's hard to know what patents -- what claims covemeifTvalidity's often uncertain, and you can
have an enormous number of claims overlapping on adimhproduct. Another reason | think
that companies routinely -- and some industries routigelyre patents -- that there's just no
information in those patents. There's no technologiatmation in those patents that will help
them do anything. Right? The only thing that they get fieaming -- from finding these patents
is they learn what their liability would be. They g#brmation about what claims someone might
make against them, but they don't get any -- they douttteget information out of the
specifications that's going to help them invent or do wheatr doing, make a product more
efficiently. All right. So, what do they gain -- whadt you gain by performing clearance if you're
in one of these component industries? In the best yaisegduce the variance in your final
outcome. Right? So, if you go ahead without planning, yoldeescape detection. You might
never get caught. | mean, if your transaction casit-eosts you a lot to search and find patents
out there, it might cost the patentees a lot to final yRight? So, you might get away with it. You
might never get sued. Or alternatively, you might gehsiad, right? Your product might read on
a claim that covers something that would be very expensiwofi to switch out of. So, you do
get -- in the best-case scenario, you reduce the varianour outcome, you reduce the
uncertainty that you're facing a little bit. The watake scenario is that you just increase your
expected liability. You increase your downside by comingpécattention of these patentees. So,



you incur clearance costs, you spend money, then find thdreag, oh, by the way, | may be
infringing your patent. And, you know, hopefully you work aueal, but if you don't, you have
flagged yourself, right, as a potential infringer. You metyally increase your expected liability.
Now, it's disconcerting at first glance to think, welhsh, these companies are ignoring patents left
and right. That doesn't seem right, you know. Wailkhe | think the initial impulse is to think,
well, there's something, we should do something to prevantRor example, enhance damages for
failure to search. So, if you willfully infringe, if ydknowingly infringe a patent now, damages
can be enhanced against you. Maybe we could have somter sule for failure to search. But

this would be, | think, a bad idea for several reason® i©it would delay innovation. Right? If
we're going to make the penalty Draconian for failureetarch, we're going to force companies to
search prior to engaging, prior to developing their prodegttc@mmercializing the product, we're
going to delay innovation. We're going to delay, we're gtongpstpone the time at which
inventions actually get commercialized and move into th&ehao that people can use them.
Especially in a world where the PTO has a backlofy ®imillion applications, and we're, you
know, approaching four or five years on average for anegifn to get from filing to issuance.
Separately, it would seem to make sense that -- it wseédh a good, solid, general principle that,
if the costs of searching, if the costs of clearaxceed the cost of independently inventing the
thing, well, then, in general, we would want, you would thatkdeast on first pass, we would want
parties to independently invent, right? It's wastefidgend a million dollars searching to find
inventions that may be claimed somewhere if you can rekavention yourself for $50,000.
Now, under current law, where we -- the law doesn't atlreecognize independent invention as a
defense, we still have parties not searching, right? Stiggélse transactions costs are really high
because they're facing this, you know, high expected lpbilihere's reason to think, as is
suggested, that there's too much searching, even, under damreand that, if anything, we want

to limit damages or limit -- or reduce expected liabilitycases of independent invention. Now, as
soon as you say that, you think, well, okay, that's gangduce the expected rewards of the
patentee, right? The patent is going to be worthless,\es, it is, but that's what we want in a
situation where the invention would have come soon apymght? A patent that -- the purpose of
patents essentially is to accelerate innovation, tag@ventions faster than we would have them
in the absence of a patent system. So, if an invemt@uld have come six months later after the
patentee had invented, if it would have come six moaties in the absence of the patent system,



then all that the patent has done is given us six marftbse of that invention. Now, in some
cases, it would have been 20 years or more before thetimwe&ame in the absence of the patent
system. Those patents are worth more. So, if thgp@rent invention occurs quickly after the
initial invention, that is strong evidence that the valtithe patent should be lower right? Because
the private value to the patentee. Because there sieassociated with patents. There are social
costs associated with patents. And we don't want t@apayore of those costs than we have to.
So, how do we incorporate -- how do we -- how doeddtv take account of independent
invention? Now, | had proposed, you know, essentiallyttieae would be a change in the statute
so that if there was independent invention prior to ¥@&giactual constructive notice that someone
else had invented, then there's complete defense fquattis to reinvent the independent inventor.
But I've become, you know, there would be a lot of divisia this, right. This would be a very
controversial proposal. Chemistry, pharmaceuticalgpaddent invention is quite rare there, at
least with respect to small molecules. They probabbuldn't care too much about it because it's
not going to affect them. But in other areas, sofew&or example, parties that are -- consider
themselves beneficiaries of the patent system, theghty much going to be against independent
invention defense, and parties that consider themselMa@sviof the patent system, they're -- you
know, should be in favor of it. So, there would be afacrimony, and it just may not get -- you
know, realistically speaking, it may never get passed.I"\&#okind of come around to thinking that
Mark is right in thinking that it's really the courts whloould take this into account, and they can
do that by considering the fact that someone independentyted as a factor, militating against
imposition of a permanent injunction. They can take thive could reserve willfulness damages
for pirates, right, for someone who actually copiésid we can go a little further than that on
damages by means of the foreseeability standard. So, wmeros the federal circuit case law --
some of the federal circuit case law says that éma&lsle damages are generally compensable. But
in a world where the vast majority of the infringemenactually inadvertent, you never even
foresaw that you were going to infringe, you know, much\éss the consequences were going to
be. Perhaps we should -- so, we have to -- | guesawveeth adopt a fiction to some extent that
you foresaw infringing. But we can curtail the -- we apply the foreseeability requirement
differently in the cases of independent invention byrggyiook, okay, we will foresee that you
could infringe the patent even though you didn't know abobtiityve're not going to say that you
could foresee the loss of collateral sales, convaggedls, derivative goods, right, so we can shrink



the umbrella of liable that way. Mark and my colleaguggested that obviousness, the non-
obviousness standard is another lever by which we cannt@akaccount independent invention.
And this -- this is a nice way to do it because it makesase law actually more coherent or would
make the law more coherent. So, under current law;flelhgeed for an invention and the failure
of others are considered objective indicators that amtioreis non-obvious. Well, if those were
objective indicators that an invention is non-obviousn ty@u would think, short-felt need. Like,

in other words, as soon as there was a demand, booprothéct showed up, and success of
others, meaning multiple parties converged on it at rougblgadime time, would militate in favor

of obviousness. There would be an objective indicatobwiousness. Now, one possible
downside is that would blow the patent up. Right? Sopttent is obvious -- the claim is obvious
then the patent's destroyed. The reinvention defengedlly proposed was more moderate, and it
would only give a defense to the independent inventor.odtidvnot invalidate the patent. But

from a probabilistic standpoint in considering the faet bbviousness -- that these are secondary
indicia, they're competing with the other secondary ind@nd that they're secondary and not
primary indicia, maybe that the effect is sufficientbntinuated that it wouldn't duly undermine

incentives to invent. | guess that's all | have for ndwank you.

>> Polk Wagner: All right. Thank you very much to thedFind Suzanne and Erica for inviting
me, and | appreciate all of you who came to watch.w8at they asked me to talk about was
patent portfolios. And my partner in crime on this g eolleague, Gideon Parchamowski, who
would be glad to answer any questions you might have abouitybis let me know. So, most of
the time when we talk about patents, particularly elggal academic community, we are
paradigmatically thinking of single, individual patentsndAmost of the analysis occurs at that
level which, you know, we started questioning when we sténiekling about this, right? So, you
know, thinking broadly about what the value of patenterisf they have value what is it,
traditionally, you think that patents have -- you know siisne sort of expected value via the right
to exclude others from the marketplace, and it's usetubhariety of ways, to have the right to
exclude others from the marketplace. But increasimgdgple who think about this have growing
doubts about this. And when you look at average valia@maost any set of estimates that you've
looked at across all patents, very likely to be insigaiit value and most, if not many -- well,
many if not actually most cases less and maybe evenisagilf less than the acquisition cost of



those patents. We know that patents have an extremerskistribution of value and the vast
majority of patents have very little apparent valuend Aperhaps as importantly, there's very little
or even no outstanding visibility to distinguish theuwaddle patents from the less valuable patents.
Now, some of this we heard from this morning in theorghthchange if we had a robust market,
secondary market that, in fact, did some of these ifumcbf estimating value. But | think, as even
the people on the morning panel would agree, we're notybereAnd we certainly haven't been
there in our recent history, which is -- you know, teigiimarily describing. So, you know, we
describe this in a sense as the patent paradox, whicmasi patents, and, in fact, almost all
patents have little or no apparent value, maybe eves meyative expected value, then why are all
these companies, in particular large companies, patentingraasingly heavy rates, almost no
matter which way you look at the measurements of patgthiose increase? And the idea here is
what they're doing is instead of -- they're not actuatigrested in patents is the theory here.
They're actually interested in portfolios. And whagythe doing is adopting a strategy of high-
volume, low-quality, low-cost patents to build their gfwlio. And in that sense, patents are a
means to an end rather than the end themselves, anccd/éortdink about that when we think
about policies related to patents and how to understand thbere are other views, of course, out
there in the legal academic community that patentsecather benefits, right? We've seen
Clarissa Long's theory that patents might be singfhey, can save information about the firm, they
can be used as internal metrics. We see that everynd again. Some people theorize that
they're just a lottery. People are essentially plesying the lottery with patents. And many people
say that what people are doing, what firms are doing ®ngag very heavily is just playing
defense, amassing large quantities of patents to preventpeitygle from amassing large quantities
of patents and suing them. So the basic theory, whiatsense, integrates all of these prior
approaches is to say the modern value of patents lie;timot in any individual significance,
although there are certainly individually significant pasemit there. But primarily in their
aggregation to a portfolio. And the sense here is thatenba@reater than the sum of its parts and
you need to understand patents as an input to portfolioractish rather than as the actual goal of
having the patents. What you're buying with a patent stragegyportfolio and not simply a
collection of patents. And that, then, suggests thainpag will occur when the marginal benefit
of building a portfolio exceeds the marginal costaagfuiring the patent itself, which implies a
higher rate of patenting than you might otherwise exgmein the substantial benefits of the



portfolio and reveals that patenting decisions can dfeeand might in fact always be in some
cases unrelated to the value of the underlying pat&uswhy do companies do this? And so, we
explore some of these issues. We have a few aadiestand a paper. We look at certain
companies that drop their R&D at the same time theizadly increase their patenting activity and
find this sort of thing going on, which is, they're using thertwo ways. One we call sort of super
patents, which is, in order to really have a righttdwde in a marketplace, in the modern patent
law, you need a lot of patents. Both because you need tad@veto operate for future innovation
if you're a company that's doing a fair amount of futnbnevation. You can use a set of patents to
attract related inventions to your company if you cardowl a scale of patents that keep people
out of your marketplace. You can, in fact, attract mians. It avoids litigation. We heard a lot
about that this morning, about how people -- one of théeglies of litigation avoidance is to throw
your own stack of patents onto the table and tell youoo@mt to deal with that. It increases your
voice in the political economy of the patent systesmich is becoming, as patent reform gets to be
closer and closer to reality, becomes a more impofeattre. We've seen the I.T. industry, in
particular, become very active with a voice in thatjpsl of the patent system recently, which |
think is likely to work out to their benefit in someyw and enhances efforts to attract capital. The
other reason you use it is for just hedging purposes. lesskel a lot of uncertainty to have lots of
patents. You are no longer relying on any particular pateany even particular specific
technology or invention, expand your freedom of R&Dha future, future market conditions,
future competitors, and patent law, right? So, if the fdd=rcuit changed the written description
requirement tomorrow, half your patents might be invdlid,if you have still 10,000 patents, you
know, a few thousand of them are probably still likelype valid so you have less concern in that
regard. So, the current high patent intensity woulthbeexpected consequence, this is of the rise
in patent portfolios and not really a paradox. Theeal individual patent value is unrelated to
patenting decisions. If anything, you might think of thisrasaerse relationship, meaning as
patent value becomes more diminished or even uncetttailonly strategy you have to sort of
defeat that as a player in the patent system is to get ma larger portfolio and, therefore, more
patents. So, in fact, there might be increasing feédéfects to this as we go further along. It
explains a lot of patenting patterns that we actuallyosg¢¢here. Large firms patent a lot. Small
firms seem to patent more carefully. So, firm seegerience, portfolio affects differently since it's
not -- simply not possible usually for smaller firmsdevelop the portfolio that a larger firm would



and participate in sort of a full portfolio market. \8&e a slight increase in share of patents for
small firms, and then patent litigation patterns, if yawe less patents, you tend to litigate more so
you have lesser -- in that sense, lesser portfoleceff They don't help you as much. So, what are
the implications of this over the long run? We think tbeeifects are probably mostly negative. |
mean, | think that a lot of this is suggesting a more dicated and costly patent system that's
harder to deal with on a number of levels. It's goinlgatee significant distributional effects if
more companies adopt or continue to adopt a high-voluwmeguality strategy, meaning you need
a lot of resources to play this game and smaller firmsosersities that have less cash to spend on
patents are going to be in a sense locked out of this gAnekpotentially some significant anti-
competitive effects. If it's, in fact, true which \aee pretty sure it is, that a lot of the transactions
that are going on now are via very large collectionsadénts portfolios, then that is definitely
something to be worried about from a competition perspebégause the larger that sort of scope
of technology that people are cross licensing, the tileely it is that they're managing to cause
anti-competitive effects. There are possibly some rddges to this. Right? And you're going to
generate a lot of additional disclosure. Even thougimk | agree with Sam that in most cases we
don't think of patents themselves as containing a lot dfiligehnical disclosure, but that is not of
course, the limit of what patents provide disclosureright? The fact that people patent means
that then they go on and they get papers or they produdeqgbscor they do other things that then
provide the information about the innovation, even if thematself isn't a particularly great
medium for transferring the technological knowledgepo#tfolio-focused innovation strategy, if
you're really serious about sort of crafting a patentfg@iar, really thinking about where the gaps
are in your technology that you want to go and inventkendery careful about what you're doing
in terms of building portfolios, that, in terms of sof social benefits, might be quite beneficial
because it suggests that people are, in fact, doing a dalygia of what kinds of patents they're
getting and why. We are not sure that most of the corpdhat we -- certainly, not the ones we
studied in any detail are doing this. It seems more ligg'th just throwing a lot of money at a
problem and trying to generate as many patents as possiltlggouBcan imagine a portfolio
building structure, a scenario or strategy where people acually doing things sort of in the way
that you would want in terms of supporting innovation. Andther advantage is it certainly is
clear that a lot of firms are staying in the patestay. And one of the things we need to think
about is -- in terms of policy, the patent systenthése are alternative mechanisms for protecting



your knowledge assets. Trade secret is a primary otfeer ings, not patenting at all, changing
the design of your product so as to avoid discovery, diftekinds of license agreements. There
are ways to protect your assets without getting in thenpalstem. Many of these ways from a
social perspective, at least in my view, are more thegthan the patent system, even with the
problems the patent system has. So, at least as @@e@eagaging in a portfolio strategy, they are
in the patent system and then in that sense carabke® by patent reforms. There are, of course --
and more of my recent work has gone into the facttthathigh-volume, low-quality strategy
actually complements a bunch of other incentive effigetswe currently see in the patent system.
Right now, the patent system strongly encourages &®td defer clarity at all costs, which
means basically avoid telling people what your patent gaytcularly the PTO at an early date,
defer as much as you can any detailed explanation ofyelatclaim terms mean. Don't disclose
any more than you absolutely have to. There is a vavfdggal doctrines that are causing this
problem. | think all of these are deeply unfortunate aadsanply encouraging people to make
their patents as unclear as possible. It's a perfatibnal strategy, by the way, on the part of the
patentee to do this, and it has, | think, very strong,thegaeonsequences. This also feeds into
institutional incentives. Right? We've got major problevitk -- you know, the PTO has a major
political problem in that there appears to be about aomifiaten applications sitting on desks and
a lot of people agitating for them to get that backlegucl We can certainly predict one way
they're going to do it, which is simply to start isguanlot more patents, and that, | think, is not
likely to be a good result. It also feeds into songnitove biases that I'm happy to go into during
the Q&A. It suggests that these incentives supportinghtgisvolume, low-quality strategy are
pretty durable, sort of structural to the patent systehitdeads me to the conclusion that they're
going to be pretty difficult to attack in any meaningfiay, and any solution is going to be a pretty
costly tradeoff. | actually spent last fall in Japanguse there's this sense among a lot of
academics and people in the patent system that, whabeyae doing in their patent system is
better. They're doing sort of a better patent quallty jand the bottom line, | found absolutely no
evidence to support that. They have essentially time s&t of problems we talked about here --
monster backlog, lots of political pressure, trouble withu know, the difficulties of examining,

not enough time. You talk to the examiners. They tiatkud exactly the same sorts of problems
the examiners are having. An invalidation rate in lii@athat looks incredibly similar, if not

worse, than here, you know, around 50%. So, in that seed&rd to see how we should -- we



should not expect, at least in my view, that the PS@oing to provide any sort of help for a high-
volume, low-quality patenting strategy. These incestase simply too large. There are certainly
lots of things you could do at the PTO to make the traindetter and may not be very harmful. |
mean, you may actually get some benefit to society fiftomg them. But | don't think you're

going to get any actual gains in terms of patenting. Sa, eamyou do? Well, you could reduce
low-value of patents by simply, you know, changing th& structure, shifting a lot more cost to
patentees, making it much, much, much more expensive ta.pdtest would certainly help. That
has a number of obviously, unfortunate effect as welickvis it creates distributional problems
with who can patent. And, you know, perhaps we can de sdrthis, but | would be -- very
cautious about doing so because that has, obviously, bemwhdistributional problems with small
companies. You could reduce information costs. | thinkishighere the big gains are, is work on
notice function. You know, | have written a lot daim construction. | think that's fundamental to
the patent system. The fact that we cannot figure awrhaonstruction is deeply harmful to the
patent system. | don't agree with mark that it's coralyléroken. | think we actually had rules
that were going in the right direction but we've takeps back in recent years. And then taking
some -- there are disclosure requirements more seyithast we do. You can reduce the cost of
portfolios once they're out there. You can take imenpermissive approach to mass licensing, but
of course this has competitive effects, potentially irtggarcompetitive effects, so we should
consider that, as well. And, you know, there's a sefiesore radical approaches. You could treat
patents as a form of pollution and have a cap and tratengyshere you limit the amount of
patents that people can get per year and let them trasht oty get them. And that's, you know,
not a particularly serious suggestion, but I'm thinking that -- those are the sorts of order of
magnitude of solutions that we need to think of if you yeatint to change the system from the
current sort of high-volume, low-quality strategy to sdrmeg else. And so, this is just sort of the
end. The whole is greater than the sum of the panpseents, and we need to understand the patent
system in that light and not in the traditional ligiiteach individual patent matters as its right to
exclude. So, thank you very much. Happy to hear comments

>> Erica Myers: Thank you to all our panelists. Thas weally super and covered a lot of in-depth
information. So, what we'll try to do in the discassperiod is partly to get your reactions to each
other. You all did a great job of presenting differefbimation. And so, it would be good to hear



your responses. | wanted to start with some of thessthat Stuart brought up, talking about
technology transfer from entrepreneurs and start-ups+rinto larger companies. What's your
sense of how frequently start-ups and entrepreneurs hapentoercialize their inventions
themselves as opposed to transfer that informationnsfeathat technology to another company
in the hopes that the other company will actually get iharket? | think what I'm getting at here
is, how important for entrepreneurs are these mafaetechnology? Anybody.

>> Male Speaker: My sense -- Stu may have evidenceribia directly assesses that question. He
talked a little bit about sort of you know 5% number. Myseeis that almost always start-up goes
into a business, goes into business because theyavanatke a product, because they want to make
a -- people -- you know, there are companies now who gdhetbusiness of, you know,

collecting patents, and | guess that's a somewhat differxeeption to consider. But nobody who
develops a new technology develops a new technology thirtkiryg,| really hope not to practice

the invention but to ultimately get patents and sue othgy@edo do practice the invention.

>> Male Speaker: Yeah. Although you know, maybe in th@s@nductor industry, | mean, | think
one of way of looking that, right, is that there design firms that start up all the time, there a
specific -- you know, they have no intention of eveitding anything at all. They're just there to
design. Right?

>> Male Speaker: That's right. That's right. Se,dbestion of what do we mean by practicing the
invention | think requires some industry specific attentigght. Because we can certainly have
and patents can certainly encourage vertical integratican make a piece of the puzzle and then
kind of put that into the downstream market, particylarlsemiconductors where it's an industry
that requires substantial investment to produce the end produc

>> Erica Myers: And also, if anyone would like to spealy gan turn up your table tents and you
know, also feel free to contribute. | don't meantiteghe discussion here. You talked a little bit
about the varying by industry. Well, for instance, inltiech industry, it's a common model to

develop your technology and then hope to get purchased bypadma company, not really any



necessarily a thought from early on of getting that dougdrket yourself. Does that model also
take place in the I.T. industry? And Stuart, and anyratbenments.

>> Stuart Graham: Well, I did want to say that -nhet just chime in on something that mark said
before, and that is, you know, | think it's a -- you kndl&,a plausible hypothesis, what you've set
up. Hopefully we'll be able to answer some of those questiothe data. You know, I've been --
I'm just obviously churning out for you now, you know, the megbu know, the most grossest
statistics. But obviously, with the age of the finwg'll be able to see if these -- you know, in more
narrow sectors, we're going to be able to see if firmsatually developing more of a licensing
strategy over time. | will say also, you know, chimingand dovetailing on what Polk said, | think
that, you know -- you know, this is a -- you know, paraelylin complex technologies, right,
where you have a lot of opportunity for vertical spézation in markets, it -- you know, it seems
that this is just a, you know, more substantial opportdaityirms. Having said that, though, on to
the second question, you know, what -- you know, how dqadayi itself out in terms of

acquisition as a strategy? I'm actually working withdgede student now, and what we're trying to
do is model and then bring empirical evidence to bearlaiher there are differences in the way
in which patent portfolios are built given the incensiee given the intention of the firms in terms
of how they see their exit event. And, you know, I"leedssome people about this out in the field
and they say, "oh, there are certainly differencgkenway in which patent portfolios are built,"
and then | ask other people, and they say "absolutelymotyuild for value and that's what you
do." So, hopefully we'll be able to say something in the msgmionths.

>> Erica Myers: lain?

>> lain Cockburn: Actually, | think this phenomenon of imgpto be a quiet or pure licensing
model is, you know, most visible in sectors like biotgatharma, but I think it's actually quite
prevalent elsewhere. The actual incidents, | thinkpdgheally knows until you know, Stu gets
back to us. But | would offer the observation that, knaw, for example during the 1990s, the
only really good way to make money in Silicon Vallegsnto get acquired by Microsoft. That's
obviously, you know, a gross simplification. But | thitletpoint to be learned from this is that,
you know, the vertical market structure of industriedlyeaatters here. You know, the problem in



bio-pharma is that between small biotechs and the emd, ys@1 know, stand large companies who
effectively control manufacturing, distribution, and keting. The pathway to get to market it is
long requires, you know, capabilities these small compalue' have. Often overlooked in this
discussion, however, is the -- you know, potential sbmefficiency arising from a market for
technology which is, you know, consider the large pharpr@blem. Increasingly -- and the
numbers show this very dramatically -- increasinglgytkely on sourcing technology from
upstream, either through acquisitions or through partnershiliensing deals and so forth. The
efficiency benefit we ought to get there is from speadilin. But from a large pharma's
perspective, you know, they can't abandon doing basica#ares and the like in molecular
biology and hope to rely simply upon acquiring it from upstreatherwise, they're extremely
vulnerable to holdup from upstream. So, you know, ther@sato opening up this market for
technology in that the big pharmas still have to continuesting in basic research in order to have
a credible alternative to go elsewhere in the eventliey don't like the prices that they're facing

from upstream.

>> Erica Myers: Does it make sense to think about andigin between a market for technology
that involves this kind of transfer being acquired, licegsto a manufacturing company, versus a
market that's about clearing patent rights? Manufactaongpany independently creates the
product, gets it out there, but needs to clear the riytask?

>> Mark Lemley: Well, | mean, | think it makes enormalifference at a -- at a sort of economic
level. The question is whether you can operationalilegjal definition that treats those two
differently, right? So, | agree. | think we couldwdty solve a significant number of the problems
around the litigation of use holdup issue if we had a @falistinguishing between licenses and/or
litigations that were at their heart about technglvgnsfer. That is, where information is actually
passing from one to another. And licenses that wereigbt?r You know, may be involved in
independent invention in Sam's formulation. The problemnse you create a rule that stars to
distinguish between those two, every license agreemémgive you technology transfer whether
you want that technology transfer or not, whethsriglpful to you or not. So, | mean, | think it's -
- | think in terms of thinking conceptually about the indestrl don't -- | think the number of
people who go into the business to become patent assartgatent license revenue collectors is



relatively small. But there are a significant numbepeople who go into the business as Stu and
lain and Polk suggest, to engage in technology transfeguethe know-how, maybe go in-house,
be bought up by work for a new company that will manufactie product and so forth.

>> Erica Myers: In thinking about technology transtenat's the effect of the ambiguity and the
uncertainty surrounding the patent system, and, as oppmsdicbf the other uncertainty, you
know, for instance, associated with the technologthasatent system really the problem in that
kind of technology market where we're transferring, yoomkn- an actual technology to be
developed by a manufacturing company? And what should we doheifhatent system to deal
with those issues? Polk?

>> Polk Wagner: Right. Well, | think as lain suggestetismpresentation, there are just inherent
and sort of maybe intractable problems with trying tai@ahformation at all. And so, talking
about sort of an efficient market and knowledge transfdifficult to do, even in a best-case
scenario, because you have all of these levels @rtaioty that you were just discussing. | do
think that that patent system, the lack of certaintyosumding the patent system is not helpful.
And as | think Stu had a slide showing, you know, how it ga¢s away, it would otherwise be the
welfare game. One of the things we think patents doauldlto for us is provide the people the
ability to transact around knowledge assets that wouldwitenot be possible. And if you don't
have enough, every bit of uncertainty that develops, yowkandermines that potential gain and
to a significant extent. So, from that perspectivertainly think that the lack of certainty and the

patent law is very significant and should worry -- waah of us.

>> Erica Myers: lain?

>> lain Cockburn: Yeah. | agree. |think that, you kntve lack of clear title, whatever analogy
you would draw to, you know, real property, you know, isaiely costly and distracting. | do
wonder, though, you know, how serious this problem is atiogl to other sources of risk and
uncertainty in the market for technology. You knowitrikes me that the conversation today has
largely steered away from, you know, recognizing, you knowersg critical factor of most of these
transactions which is their prospective deals about songethat might happen in the future. And,



you know, an economist looking and trying to value a lieeagreement is going to be critically
looking -- you know, when | look at them, | understandrtlzes ways to share risk between the
license or the licensee. You know, many of them, akne&v, are complex documents, a lot of
contingent payments. And there's a royalty on net sélesmething, which is not yet produced or
even defined. And my sense is that that's the fidgrosource of risk and uncertainty that
participants in this market are dealing with, and thatitleegroblem, if you like, is secondary.

>> Erica Myers: Since we are talking about the patgstesn, any thoughts -- Mark, you said we
can't solve the uncertainty problem, but what can we daatce it better? And any other comment

you were going to throw out there.

>> Mark Lemley: Well, the comment | was going to throut was | that, | think this problem is
industry specific.

>> Erica Myers: Okay.

>> Mark Lemley: Right? And | mean, it varies widelyeu know, the software industry, you go
ask venture capitalists, wave to everyone -- thergaveThat, you know, software industry,
venture capitalists might care their start-ups havenpst They probably care -- they probably
don't know and almost certainly don't care whether thasents are valid, what the claim
construction is going to end up being and that sort of thidygcontrast, in the pharmaceutical
industry, pharmaceutical companies will not enter into davg investigations unless they're
confident up front that they have a patent portfolio wilitcover those drugs. What can we do
about certainty? You know, look, I think there arethimk there are a number of things you can
do to try to gather better information, either cheapeaolier than we do it in the current system.
Bhaven Sampat and Doug Lichtman and | have proposed thaighé to try to harness
information in the hands of the patent applicant by sgipplications into those who are willing
to pay for extra scrutiny to get a stronger patent and tiasere not. | think a post grant
opposition system gathers information in the handafpetitors about which patents are
important and which ones are not and uses it to makereank somewhat cheaper decisions on
the validity of that patent than we would get in couttmay be that in certain industries, we can



use something like the peer to patent, peer review projét to scrutinize applications

effectively at no cost to the patent office. So.gam, | think there are lots of things you can do,
and then | think there are specific ways we could gettgreertainty in the damages rules than we
have right now, for example. But | think the toughest-and-one that | just don't see a clear way
to solve in most industries is the meaning of the patieatperipheral claiming system that tries to
define the boundaries of what the patent's going to conauding technology that doesn't yet

exist in many cases, just doesn't work outside of aridwstries like pharmaceuticals and DNA,

where we have a clear nomenclature that everyone wadéssthe meaning of.

>> Erica Myers: Stuart?

>> Stuart Graham: Yeah. I'll chime in on a couple thihgs Professor Lemley said. Again,
running back to our survey, he's right, you know, there grefisiant differences in the way in
which the firms from these two industries, I.T. verBisdechnology, are telling us that venture
capital cares about whether the firm has patentstorA technology firm is much more likely to
tell us that their investors care. The other thingine is that the biotech firms are paying
significantly more for their patents, which suggestseeithey're more complex or that they're just
taking a lot more care in the type of things that thdyiring from -- you know, from the patent
office or their intermediaries. | mean, on thi®rn-this question of inefficiencies in the system, you
know, | go back to a professor of mine, David Tease,Taade had taught me originally that, you
know, there are a lot of substantial problems assatiaih transaction over intangibles. Right?
The opportunities are hard to -- are much harder to repegiti's much harder to find parties for
the transaction. Disclosure itself over intangibgegery difficult. You know, oftentimes wrapped
up with tacit knowledge, that's difficult to codify and-taand knowledge about which it's difficult
to transfer. And the boundaries -- you know, the boursitinet we've been talking about. You
know, I still -- you know, I'll swing back again to the ppest that looks, | guess, over the last
couple weeks improved of actually getting a post grant agposystem. Again, on the narrow --
on the narrow ground of being able to increase certawgythe validity and boundaries of these
things reasonably early in the process. And this asditheda-- the added feature of also offering
some quick -- some reasonably quick feedback to the patantiners. They're getting feedback



within a year as to the validity of their work prodticat seemingly could only help in that quality

process, as well.

>> Erica Myers: Does your comment suggest that starslupsld actually want post grants in the
sense that if they survive, they've got something better® do you know if that is something they

want?

>> Male Speaker: I've actually -- I've spoken to a Idbtis at small firms. | hear -- | hear
differently. | mean, some are fearful of being -uymow, of being opposed to death. But others
with whom | speak actually believe -- and particulahlyde that have an experience in the
European system, where they actually were involved insifstem. Even though they're at small
firms, they believe, and have told me so, that + th@re certainty in the system can only help
them.

>> Erica Myers: Okay. Polk?

>> Polk Wagner: So, | wanted to just quickly respond srkylwhich is | think we can solve the

claim construction -- .

>> Erica Myers: Get better. "Solve" sounds -- .

>> Polk Wagner: Yes. "Solve" is, yeah, probably too strowg can certainly get further along the
line. And I think that, you know, the key is essentiallyat he said, which is in areas where we
have a fairly well understood set of nomenclature, theorks, and it works reasonably well. Is it
100% predictable? No, of course not. It never will bet IBloink if we actually were serious

about claim construction rules that forced patenteesfieedehat they meant by their claim terms
in a way that people could actually understand what theanmthen you're going to get a lot better
patenting. The problem we've had is that for the lase20s, the federal circuit has tried different
things with respect to claim construction methodologles ATO has never been on board with
claim construction methodologies at all, and in featk the position in the Phillips case that they
don't even do claim construction. Which, think about v minute and whether that makes any



sense. So, you know, in that environment, no. We'revert close to getting the way we should
get in claim construction. But | think we'd be deeplyiss in giving up on it, because | think that
is the one area that we can really make significamisgan terms of the notice function of patents.

>> Erica Myers: How might you to do that? How might force patentees to say what they

mean?

>> Polk Wagner: Well, you can do a variety of things.uYan have the PTO take claim
construction take it seriously, for one thing, eithefdrging patentees to be quite clear about what
it is that they mean. You can force patentees to geoaiglossary of any important words in their
patent. And many patentees already do that, but, saatlgnough. In fact, the incentives are
generally the other way. You can -- you know, | thougét the federal circuit's three or four-year
attempt to go towards a dictionary meaning, which had a nuofilpgoblems in the transition

period when patents were not, in fact, drafted in tgat,lif it was kept over the long term, would,
in fact, result in greater certainty because peoplgdvdraft their patents according to known
definitions and we would then get an expected result aittier end. It doesn't work at all and has
serious transitional problems, of course, which was wieaivere seeing and why | think they
abandoned it. But I think there's a variety of specifitita you could use to increase, the, at least -
- decrease the scope of uncertainty with respect itm clanstruction.

>> Erica Myers: Is your suggestion of having the PTO dionctanstruction enforcing patentees to
be clear, are you thinking about stronger enforcemettiteahdefiniteness requirement in 1127

>> Polk Wagner: So that's certainly one way, right@u ¥ould use -- we could be serious about
the indefiniteness requirement, particularly at th®Rvhere they don't, in fact, take it particularly
seriously, in my view, and require patentees that goottide a sufficient level of detail with
respect to what it is they mean, that they have teeiyou know, define something very clearly in
their specification or at minimum tell the patent cdfiduring prosecution that that's what they
mean. You could do a variety of other things. You knowd@&atecs have proposed things like,
you know, a standard set of dictionaries for partictdahnological areas that are then widely
accepted as -- or sort of that default presumptioraisytbu get those meanings. You can



obviously vary it if you have any reason to, but iticiiog the patentees to either accept the default
meaning or say something that would indicate to the publichks're not using the default
meaning, instead of what they do now, which is be as vagpessible, avoid any expression of
meaning with the hope that when they get to litigatioy tan, you know, broaden the meaning
beyond what the patent office assumed it was.

>> Erica Myers: Sam?

>> Samson Vermont: Yeah. So, the definiteness rageing being strict about that, is the no-
brainer. Right? That's something we really ought to$io, there's some -- a little -- | guess it's
older case law, but some federal district case lamgdkat a claim will not be held invalid for
indefiniteness unless it's insolubly ambiguous, and then gotstalk about even though
reasonable people could spend a lot of time looking atdtjfahey end up disagreeing that's not
insoluble. Right? And then there's a later case whex@005 case where the federal circuit says
only if it's a severe defect. And there are some otlwgscthat don't use language that's so
forgiving, but all of that -- but even in those casdhijrik the standard isn't high enough. It seems
that the standard should be what the statute saytafters, which is that the claims should clear --
particularly and distinctly claim the invention thhetapplicant regards their invention. So, we
think particular and distinct should be the standard amdvetisit the applicant regards as the
invention may be a separate component. It may be atio@adithing. And the CCPA recognized

it as such, but I'm not aware of any recent casesw&may get some mileage out of that. We can
also consider the possibility of changing the presumpmtfosalidity with respect to definiteness.
So, if the courts aren't willing to drop the clear andvaacing burden with respect to all aspects of
validity, perhaps we can just target definiteness andvéayrespect to definiteness, the standard is
preponderance of the evidence. The Lexicographer rulenevgbat problematic. So under this
rule, applicants can define things as they wish, anddbay have to explicitly do so. They can
just do so implicitly, by the way that they write thggecification. Perhaps the rule -- we should
modify that rule so that it's still available, but omlfien standard terminology is not readily
available to the inventor and that the standard technelogyd not suffice to describe the

invention. And then additionally, if you have to use sddarmguage, right, if you have to adopt



idiosyncratic meaning for something, then you have to sayslcitly somewhere in your
specification.

>> Erica Myers: lain?

>> lain Cockburn: Yeah. | think it's worth reflecting-@®n, you know, where markets -- where
markets function effectively and what kinds of propertitsgare well priced and, you know,

traded in high volume and liquid and where we see, you kaawunce of gold, a barrel of oil, a
bushel of wheat, you know, 100 shares in IBM. | mearsetlaee well-defined -- you know, the
treasury bond futures contract, these are very -- yowkwe start with precision in definition, and
from that, the rest of the market seems to folldMnd | think the -- | was struck listening to Jim
Malackowski this morning. You know, at least -- everobel was working on my doctoral thesis,
economists were trying to come up with ways to valuahie patents and intangibles -- and others
went at this for a long time. And, you know, notwithstiag much improvement, the volume of
data that's available and the statistical math timai$f the rest of it, we're still stuck pretty much
where | think where Ocean Tomo or any other participatitase markets is stuck where the things
you can see about a patent and, you know, methodologiealtong patents and so forth, you
know, these very blunt instruments. We count citatiowe count the number of claims. | mean,
I've struggled for 25 years to think of any way of doing ammegful study in which you could
measure the scope of a patent except by, you know, paying $25rQ@ter to a trained attorney
to come up with some, you know, customized map. And | tiaks -- you know, there's a very
fundamental problem. We want to have these objectskiyow, traded frequently in liquid

markets. The lack of standardization is very -- ig/veery profound.

>> Erica Myers: Any reactions to the PTO proposal®arther ideas to place more burden on
patent applicants to bring more information into the pgatéfice, into the prosecution process,
describing what's in that prior art and why the inventichfferent? Would that help better define

patents? Mark?

>> Mark Lemley: It might help better define patentsmight help weed out bad patents. But of
course, it's going to do so at a cost. And the questiorets whether the cost is worth paying.



And that's a complex question. The answer is cleartyesimes, yes, the cost is worth paying. If
we could distinguish between applications that turn@bie important and applications that are
unlikely to turn out to be important, that would help. d/so, I've got some proposals for doing that
sort of thing. But the other -- then the other factbat go into the complexity are, is this search
going to be done anyway? Have you filed your applicatianforeign jurisdiction, for example,
which is going to -- can you engage in work sharing to de¢hech? And how is the quality of the
search going to differ from the applicant's search coeapto the examiner's search? Bhavan
Sampat and | have done some work suggesting really rattstastial variation by examiners in
the quality of the searching that they do, based in soggmtipart on how long they've been at the
patent office, not perhaps in the way you would thinke TBmger they've been at the patent office,
the less searching they do, the less prior they find.tHgut there are also -- you know, there are
psychological effects, right? Is an examiner going tmbee likely to understand and/or pay
attention to art they find themselves, rather thathattsomeone -- had been handed to them from
the outside? And so, | mean, | think the answer is&es -- you know, we ought to have a
reasonable search at a reasonable cost. We oughttte ggiplicants to do that, only if we think
that they are better positioned to give us that infolonghan the examiners are. They might, in
fact, be. But I'm not totally persuaded about it.

>> Erica Myers: What about beyond the search requpatent applicants to say more about the
prior art that they have found?

>> Male Speaker: Right. So, the PTO rules that wereldphby the federal circuit quite recently
require this for large applications, basically. | mdahjnk it's a good idea. But | think it does

raise substantial red flags for the patent applicarduszcof the possibility that that information
can be used against them in a court of law. And sonk thie need to sort of pair that idea with
some sensitivity on the part of the courts in equitableduct cases that sort of, you know,
compelled statements not be the basis for an equitahfuct unless it really does look like they
were deliberately false. My guess is the federal diisugetting that message and will move in that
direction. But, you know, that's a question thati®u know, we have to wait and see to some

extent.



>> Erica Myers: Stuart?

>> Stuart Graham: There already are requiremenggjtinrements that aren't working, and that
suggests to us that, you know, the patent applicants ayealatiSo, we -- and we can expect that --
| mean, Mark and others, you know, have told us that kyow, the patents are probabilistic.

Well, it's also true that, you know, the likelihood oftgeg caught for inadequate disclosure might
be probabilistic as well. Now, maybe that'll work to edwvantage, by shifting those
responsibilities over to the applicant, because thécapp will be more likely to do adequate
searching under the new requirements when they knowhtheya valuable property that's worth
doing something with. But I'm not -- I'm not convinced thatverall is going to -- it's going to,

you know, correct the problem.

>> Erica Myers: Okay. Mark raised the idea of transpey. And I'd be interested to hear the
others' responses to that. Would it be helpful to iserélae transparency in the market for starters,

lain?

>> lain Cockburn: You know, | think Mark may be the strooigf case for more -- much of the
information about transactions in IP being made publiou Know, this morning -- this morning |
got distinctly the other impression from practitionerg thay are very anxious that disclosure is
somehow profoundly damaging. Now, that may be the dasenk we just don't know. | don't
think 1 would go as far as Mark. You know, I'm wholehedyté&a favor of more transparency. I'm
not quite sure that complete transparency is the ansidere are a couple of subtleties to this,
which | think are worth thinking about, one of which isuymow, my competitive disadvantage
from, you know, disclosing information to my competitgrglso my competitive advantage from
reviewing their disclosure. You know, we've seen, you kremat of -- you know, economists
would point to, "what's the equilibrium outcome underedéht laws?" | think you very frequently
hear from people, who are -- practitioners are comceatout the immediate private interest of
their enterprise or their client. They see a smaltivate disadvantage to disclosure. And that's
enough to stop them from doing it. Collectively, thegdto disclose information. You know, it
can be socially very costly. You know, and an exangblthis, | think, is very clear in biomedical
research. One of the world's greatest repositoriemé¢al knowledge is in the basement of the



FDA, and nobody can -- nobody can access or gebatduse there's a conviction on the part of
particularly the legal people in the pharmaceutical ingusiat somehow letting your competitors
know about your dry holes or failed projects or difficidtibat were enough to stop a project, you
know, would be damaging. And it might well be damaging, atbeen to a number of meetings
where, you know, provided there are no suits in the ro@u,-if you have the scientists, they can
all agree that the progress of science will be gresadeded up if only there was broader access to
this kind of knowledge. The moment you bring a lawyebusiness person in the room, you

know, it all stops. And | think that, you know, there eam see very clearly that failing to disclose
all kinds of information which individually is presumablyght be costly to the enterprise is
enough to stop them from doing it. And | think that we @iest't really have any evidence either
way looking at these markets for IP where the requergmto disclose -- as was pointed out, |
think that, especially at the small enterprise end @fgrectrum, they are required to disclose if
they want to go anywhere near the FTC, because anynagmeéhey write is material and they've
got to, you know -- got to disclose and you can go and find the FCC website. That
requirement doesn't seem to have had -- you know, hatlimeletal effect on investment or
progress of the biotechnology sector. They all have &b their agreements or most of their
agreements, you know, become public. But | think this @raa where finding a way to collect
meaningful data about the actual costs of disclosur@p@ssed to the deep-seated fear of in-house

counsel about owning up to anything, I think it would really ma#éfarence.

>> Erica Myers: Polk?

>> Polk Wagner: So | mean, one question just to doveffavhere lain was, it's not entirely clear,
and one other dimension of this, it seems quite likelydar@t need to have every bit of

information out there in order to make these secondariets work a lot better than they do now.
We just need enough information for people to make reasodablsions on a variety of levels.
And that may be something far, far less than requiringyesiagle transaction that occurs around a
patent to be disclosed, although as sort of researatetsye to say we want all of the data that's
possible. You know, marks function all the time withomplete data. And so, you know, one of
the things that | thought was rather compelling that @adhthis morning was, you know, the
private market might provide a lot of this. We're getsoge disclosure through the FCC process.



We're getting some disclosure through auctions. We'tmgaome disclosure through if the sorts
of stock markets for patents actually occur. We're gmrget some disclosure that way. And one
thing to think about is whether we should wait and $eeg idon't get the quantity of disclosure we
need, just through private activities rather than tryg;mghnandate something. The problem with

mandating something, as always, is whether you get gamirgys$tem, whether you get people

telling you things that aren't true, whether you get peagsucturing transactions as so to avoid it
looking like a patent transaction in order to keep ttafuhe disclosure requirement. So those are

the things that would sort of concern me about tryingnémdate it broadly.

>> Erica Myers: Okay, lain?

>> lain Cockburn: Yeah, | just don't want to hog therophone here. But | had another thought |
wanted to put on the table here, which is, you know, tHefurgctioning markets that we can point
to immediately, you know, tend to be ones where tiseaelot of mandated disclosure. And if
there's not mandated disclosure, there's a great deabtid energy and resources put into
collecting and publishing data. So, | think, you know, ondé@faig policy problems -- you know,
many of the problems of thinking about policy in this area fiom things built into the system,
which | believe were grounds for despair, like the redaisnount of money spent on collecting or
publishing data on pork bellies versus something we might actak about, such as, you know,
transactions and intellectual property. And | think, yowknae don't have a government
bureaucracy -- government statistical system which, yowkigan or will collect or publish this
data. | mean, it really is, | think, kind of shockingdashameful, that almost the only place you can
go to find any of the information about the size of ttekat is, you know, the IRS statistics of
income. There's one or two tables statistical publisheétégntire U.S. government which are of
any help in this regard. And, you know, one thing you miginktthe PTO or some other
government agency involved in this activity might have asqdats mission is to, you know,
produce information which, you know, respects the commenteests of the people who are
affected by it, but nonetheless make public something dbewolume of trade, where it's
occurring, what type of technology, what the prices niggh



>> Erica Myers: And why -- why would that kind of infornmat be useful to the market? I'm sure

it will be useful to academics.

>> |ain Cockburn: Oh, | think it --

>> Erica Myers: Yeah?

>> |ain Cockburn: No. I think -- we don't know. Whathe size of the licensing economy in the
United States? | mean, people will throw around all kimidsumbers. It's not clear where they
come from. There's that problem, specifically in teohparticipants, you know, in the
marketplace. You know, I think a lot of -- you know, usefiidrmation provided this morning and
a great deal of common sense talked about, you know, hg@ulshape the expectations of
participants coming to transaction and all the failedsaations | was talking about earlier? You
know, people don't seem to have the ability or willingriegtink about, you know, formal
economic modeling or valuation, which is based upon dataamber crunching. Part of that is
because the available data is incomplete or too costigd@r we don't know where it is. And |
think many of these negotiations fail because the twaegaate streets apart, and if they don't have
an informed intermediary or a broker in the middle whimformed, you know, | think it's one of
the main deals where -- main reasons why these dedisalanplace.

>> Erica Myers: Stuart?

>> Stuart Graham: Yeah. | wanted to say, | measgpine sense we have to ask ourselves what
information are we after here? Are these -- you kradmwe want information on sort of one-off
patent transfers? Oftentimes, patents are transaatiedyou know, many other different types of
assets in ways that are complements. There aretpadecomplement one another, and together
they're worth more than, you know, than they areviddally. You know, they are offered with
other complementary assets in some sort of trasac®o, how do you dissect the value of a
patent from those other complementary assets that go@ know, that are being transacted over?
You know, the problem that lain points to, this problemast ef not having enough study in this
area, it just reminded me of a conference that both&wlk were speaking in at Berkeley, put on



by the Berkeley Center for Law and Technology on patalaation. And what -- two things were
clear. One thing was although they really tried to geteople that were best able to say
something about empirical evidence, about, you know, thegpatwhat's going on out there,
there's almost nothing. All right? There is almasthing. And | -- | had gotten up, and as part of
my presentation, | offered some evidence that wasatetein Europe from some colleagues of all
of ours on inventor surveys. A lot of problems assediatith inventor surveys. And there was,
you know -- there was a large amount of criticismoagsing inventors as a source of information
on what the value of these things are. But no one bhlas@come up with a better way to collect
information, and certainly no one was there who's\laetively involved in these transactions, that
was willing to either validate or underline with real nunsbehether any of the information that
was presented was reasonably near the mark or offaihe m

>> Erica Myers: Does anyone have any thoughts of someththg government collecting in, you
know in aggregate, genericize, respect confidentialityjata doing something less than collecting
every licensing agreement, which sounds like a monums? Is there something that could be

useful and yet not go that far? lain, any thoughts?

>> lain Cockburn: Well, the tempting but surely -- suddygerous analogy is to think about real
property. One of the -- you know, real estate marlegmgo function pretty well most of the time.
They have a public land registry. Every transactigpgosted and priced. And over here, we have
very heterogeneous objects and so forth. | mean,'t kloow that the -- what would be the
burden? You know, you've been giving a public grant of a piepmperty by the patent office.
You know, all kinds of obligations go with that. The obtign for the patent owner to post back in
confidence to the patent office or to the IRS or somebgaly know, the nature of the payments
associated with that piece of intellectual property, koow, in my view probably aren't that
burdensome. Nor would there be a particularly large busdemhichever government agency is
charged with doing this, to do something like just aggregate tipetm the level of patent classes,
you know, for the last quarter and just report. You knaw report employment numbers. We
report pork bellies. We report all sorts of things.u¥mow, knowing what the aggregate value of
the mean price or something -- something like that, you kabsome reasonably fine grain but



not so fine grained as to really damage the interesegsdtent holder, | don't see how that would
be difficult or that costly.

>> Erica Myers: All right. Any other comments ontthapic? All right. Let's talk about the
independent invention defense. And is this a concept thaeamppbre for the -- of the other
markets | talked about, the market for clearing patehtsjgransferring patents just for the
purpose of getting -- acquiring freedom to operate? Thikvi®osly not a defense where it's going
to be so applicable at all, when you have the biotechgaompany transferring, right, to the
bigger pharma company. So in thinking about that market fenpaghts for the purposes of
freedom to operate, what sort of inefficiencies do we expee there? Why might we need the
independent invention defense? | want to think a littlebmiué how that market operates. Any
thoughts about -- is it facing the same problems in¢hsesof ambiguous patent rights and failure

of notice? Stuart?

>> Stuart Graham: Yes. And I'll make this short. I'mguang to -- I'm not going to comment on
that per se, but what | will do is add -- ad some gioske question of freedom to operate. And,
you know, time and time again, when | was interviewingwencapitalists associated with this
survey that we're doing, because we did a lot of chlbaftkground where we set up the survey.
They were telling me time and time again that the nmopbrtant reason why they wanted their --
the firms in which they were investing, the portfolio gamies that have patents, was to insure that
they had freedom to operate, room to operate on the ttiwrthey said they were investing in
people. Yes, sometimes they were investing in techgplmg actually, from what | heard, that
wasn't -- that wasn't par for the course. Generdlly tvere investing in people and an idea and a
direction and they knew that these people would havev® fteom to innovate towards the market.
And that's the role, at least in the lines of thdse L spoke with, that patents were playing when
they wanted those to happen. So, in this idea of havenfebdom to operate, particularly for
these young entrepreneurial technology -- technologggr@neurs is one. And so it's --

>> Erica Myers: All right. So, in that sense, haitt patenting so that someone else doesn't or

patenting for a defensive reason?



>> Stuart Graham: Well, again, the way in which tlode for patents plays with the idea of an

independent inventor defense is --

>> Erica Myers: Okay. lain?

>> |ain Cockburn: I've actually heard different thingsir®Cs, and also | think there's some, you
know, work being done on this by, you know -- for examleu know, one thing -- maybe
venture capitalists don't understand that a patent iamaffirmative right. | actually think that's --
that's not the case. They're not -- getting a pasued, of course, doesn't give the enterprise, you
know, some -- necessarily some clear space to opekattwhat the -- what some of the studies
that have been done seem to suggest, and what I've hearB@das that, you know, fighting for a
patent demonstrates something, there's a certain amowalidation of the technology, that at least
they got over the hurdle of the overworked and under informishippaxaminer. But more often
they're looking to -- there's a signal that while thgou know, the principals in this company know
how to play the game and it's a signal of the maturithesophistication of the enterprise as much
as anything else in some circumstances. To this -nk thiat, you know, much of this problem is
all the same problem, whether we're talking about, yowknacertainty surrounding patent rights
or anything else, which is my two-word or three-word samynof it is, is that | call it the "no med
line problem.” That is to say, many technologies havediffisulty that are not codified,
searchable, or well defined from the perspective of anybodystem, whether it be the applicant
producing prior art. They're not quite sure what mightel®vant to their invention. The examiner
iS not quite sure either, nor would be another partyttarsgaction. The single exception to this -- |
think that holds in mechanical, electrical, you know, hess methods, software, all kinds of
technology domains. Nobody's quite sure what it ise Bif contrast is biotech, biomedical or
chemical arts where, you know, there's no ambiguity talvbat a molecule is. There's a very well
defined -- and anybody in ten minutes, | exaggerate, butgueckly can go to the technology
that's exhaustively indicated, has a very standardiaedbulary, it's very easily searchable. And
that clarifies the rights -- the nature of the rgfdr everybody and removes a lot of that

uncertainty.



>> Erica Myers: Does that suggest that as the I.T. tndusr the software industries develop and
standardize their own nomenclature just as a matemgineering, that that could help? Polk?

>> Polk Wagner: Sure. | mean, | think | would -- | wouldinlidly expect it as these industries
mature, you're going to see a lot more. | meanu#isgort of classic story, which is as it gets more
worthwhile for these industries to have these sorsystems in place, they're going to see them
emerge because there are substantial gains that olttkieigosts of doing them, you know, and
we need to remember that we are in, you know, |.T. anidsbusiness methods or a lot of these
software areas. This is still a pretty immature inguist a lot of ways, particularly their
experience with patents, because in many cases tlikstrias were not active participants in the
patent system until just the last decade or so. S there still quite young entrants to the patent
system, and so we shouldn't expect them to be asfswel ordered as some of the more mature
chemical bio areas as they should be. So, | thinletisereason to be hopeful that we can get our
hands around that problem better. Never be perfectydwean certainly do better.

>> Erica Myers: Sam?

>> Samson Vermont: Yes. | think we can expect soar@sirdization of the nomenclature that it
can get better, but it may never get close to being goodgh. For molecules, the nomenclature is
uniform and universal because there's only a certain nuohieégments, there's only a certain
number of ways that bonds can form, there's onlytaicemumber of structures. In the mechanical
arts, we, of course, have a bunch of terms but notthay. Right? And maybe the software is
along the lines of mechanical arts. There would be so passible different things that you can
make, there would be no point in naming them all, excegily we just wouldn't -- people wouldn't

know what those names are. It's not a guarantee.

>> Polk Wagner: But software people talk to each otherfairly -- | mean, in a sense, software is
communication with each other. | mean, this is wioat go when you're communicating your
machine. And so you're using a very standardized setgqidges. So, | guess | agree with Sam
that certainly there are reasons to understand why eveast of this development in bio and
chem, because that's sort of the low-hanging fruitrevhigere's a relatively finite set of



possibilities. But | don't think we should rule out tf@tsoftware you can't get there, because that
-- it's a very predictable area of technology thatpeeanderstand. Yes, there's a huge range of
applications, but the way that people talk about it ierg structured format. So, we should be able

to do a lot better than we have, than we're doing.

>> Erica Myers: Stuart?

>> Stuart Graham: So, you know -- and we face the doublewmyabecause not only is the
language imprecise, right? Even if it isn't, right? Blgb, marketable products in this space, right,
have many more patentable inventions embodied in themyo8aet this, you know, both effects
going on at the same time and that's -- you know, smmigtare you enjoying the specificity of
language around biopharma, but there's one or at mostiuhahproducts in an NDA or patents

in an NDA. But maybe this will all be solved becauséhasnanotechnology people tell me, all
technologies are converging. So, if that's the ¢ase, you know, we -- you know, we will all --
could all be saved in the long run.

>> Erica Myers: All right. This morning we talked a &dout the IP market, patent markets that
involve auctions and brokers, defensive buying clubs, andréd sf things, which seem to have
less to do with developing new products and more to do watisterring the patent rights. Is that
your sense of what those sorts of secondary pateketsaare about? Do you have any opinions
on whether those -- the operation of those seconugnt markets, what kind of effect that has on
innovation? Or is this something that we want to -- is @re these efficient markets? Do we want

them to be more efficient? Is that going to help vatmn somehow? Polk?

>> Polk Wagner: So, | think the easy answer is weduostt really know, although | was struck by
this morning's discussion in the sense that there wasstiho discussion of how the secondary
market influenced the decisions with regards to inventiomviation, patenting itself, because you
would think that -- | mean, now with the fact that peophve good information about what kind of
houses or cars sell well is a huge factor in peopleisidaanaking about how -- what kind of cars
to build, to create, to sell. And there was almosb zescussion about how this would feedback
into that market, which | think that was in a way tejland maybe in a sense a little bit



disappointing, as well, because it then does then sudgtshéese are not -- either not thick enough
to provide any meaningful information useful to make decisigom, or the activities that are

going on now are primarily based on trading rights arotattier than the actual innovative
activities that we would hope that they would be doingie&n, | think it's too early to tell, though,

and draw any really significant conclusions.

>> Erica Myers: Stuart, did you have a comment? No.riglit. lain?

>> lain Cockburn: Yeah. There are many things -- you kmoany things go on when we think
about the impact of these markets, you know, one of whiehis, you know, if they could serve to
you know, meaningfully simplify getting freedom to operstey know, allow for some
rearrangement of these rights, of existing rights exesting inventions into the hands of those best
able to exploit them, all the things that we think thataaket -- that more transactions, you know,
would do, then I think it will be -- you know, clearly geates efficiencies. The question of the --
you know, the immediate impact on incentives to invehink is really difficult to answer for all

the reasons that we still find it, you know, very a@iffit to answer, whether or not stronger patents
generate, you know, more invention. | mean, in theigeapevidence on this, you know, most
people kind of believe that there is a connection but detrating it is surprisingly difficult. A lot

of activities seem to go in which -- in where, you kngatents are an afterthought. | think that the

-- it's just very difficult to determine this.

>> Erica Myers: If we make a distinction between irtiears, coming up with the idea, reducing it
to practice efficiently to get a patent on it -- andddfine innovation for these purposes as taking
that idea, doing all the development necessary to gatnanercializable product -- how does that
distinction help us think about how these secondary rterk@ght be creating incentives to invent?
It seems that if you're creating a market for a patent are perhaps creating an incentive to
invent. Does that make sense to you?

>> lain Cockburn: | think you're creating -- .



>> Polk Wagner: A tight correlation between patents andvation. Which | think many patent

lawyers would say is not necessarily the case. But -

>> Erica Myers: Okay.

>> lain Cockburn: You're creating an incentive to creeatents.

>> Erica Myers: Okay.

>> Polk Wagner: So that's clear. Now, whether tlzatsally the incentive you want to create is a
different question.

>> Erica Myers: Okay. And so, then, the innovatitwe, additional stuff's needed to create a new
product, any thoughts -- and the reason I'm bringing this is, ugin, you were using the word
"invent" when you were talking, rather than "innovaticand I'm wondering if that wasn't
intentional, and if you're making a distinction betwagsention and innovation, and the effects of

these markets on innovation.

>> lain Cockburn: Yeabh, it was intentional. | think ttia¢ lamp post under which -- under which
we look for our keys in most of these debates is thehlasionaceutical area where it's clear that,
you know, well-defined patents are very -- absolutelyrdggddor the innovation part of the
process, you know, realizing that -- not just realizing thehnology practices as a prototype but
getting it into a saleable product. And without the pat&ntery clear, | think, that the level of
investment in R&D and, you know, the progress of the sei@md useful arts in that area would
substantially slow down. Almost everywhere else eébonomy, the other methods of
appropriation, you know, seem to be the most important that's why we still struggle to find
this link between -- between IP rights and incentivaavtent, because everywhere else, people
rely upon fast-cycle times, brands, manufacturing capamie-emption of scarce assets, so on and
so forth.



>> Erica Myers: Just right before we wrap up, I'd liertove to the independent invention defense
idea, the idea that if a manufacturer of a product rdependently come up with the idea with no
knowledge of the patent, should that be a defense to infring@nmny thoughts on what that

might do to the value of the patent, or whether ithhigwer the cost of getting those products to
the market? Good idea, bad idea? Any thoughts on that? | 8&® -- | was interested that you

moved your --

>> Polk Wagner: Sam likes it.

>> Erica Myers: Sam likes it -- from a legislativkea to more fine-tuning the courts idea. Was that
a practical reason for making that suggestion?

>> Samson Vermont: Yes. Well, two. Two reasorme is practical and that it just -- it doesn't
seem that politically feasible --

>> Erica Myers: Okay.

>> Samson Vermont: At the moment. And secondly,chlbee more convinced that independent
invention defense or taking the law -- taking it into accasiatgood idea. And, therefore, |
became less worried about incorporating into, for exanpe obviousness standard, which could
result in full invalidation of the patent.

>> Erica Myers: Okay. lain?

>> lain Cockburn: It's a little easier to conflate thigh prior user rights, but --

>> Erica Myers: Yes.

>> |ain Cockburn: You know, I think we do have an intangstlata point in the, you know, one

place where there is a prior user rate in the U.8esy, is business methods. Yet, we had this
morning that JPMorgan are still paying out $400 million or $50ma year. You know, if



that's the case, then it appears to be the issueind@pendent invention defense or a prior user
right. You know, it seems to be kind of irrelevant.

>> Polk Wagner: Yeah. | mean, | guess | would second tbettainly our experience with the
private -- the prior user right so far has not beethén-- to the degree that we thought that it might
have an effect. On the other hand, a lot of what Bamtalking about is, in fact, a broader
conception of not merely just -- at least as | undetktbat proposal is not merely a explicit
defense, but more sort of taking account of a very $adpad follow-on invention that was not a
copy throughout various parts of the patent system. Ahithk that is an interesting proposal. |
mean, | would want to think about it carefully, in terofighe incentive at each step. But that, that,
| think, is way of getting at some of the informatioattive want to -- that we want to understand
the meaningful information that we get from the faet fomebody independently invented the
same thing at essentially the same time without dgtbalziing knowledge of this other thing, of
the actual patented invention. That's important infoonabat strikes me that, you know, we
probably want to take account of somewhere, whether ita a little skeptical as to whether an
explicit defense is either wise or ultimately going to make difference, but it's -- possibly, we

could use it elsewhere.

>> Erica Myers: Okay. Sam?

>> Samson Vermont: So, prior user defense may or malgenmerited, but it's really not a close
substitute for a reinvention defense or an independenttionettefense. If the prior user is

normally going to be the first inventor --

>> Erica Myers: Yes.

>> Samson Vermont: -- and so, under current law, ieteer you know, if someone else invented
first, then that party -- then the patent is probab\alid. If we gave prior user -- if we allowed
prior user rights, then we'd essentially be just altlmwirade secret holders to avoid the current law,
which is that if someone reinvents later and theytligpatent and prevent you from your use, so



prior user right is actually quite different. And beaausonly applies to things prior, it just

encompasses a much smaller number of parties.

>> Erica Myers: Okay. Okay. We're about out of tinkalk, on portfolios, | thought I'd bring up
one point. It seemed that a lot of the discussion wlieehaier about creating more clear patents for
notice reasons, were also a lot of the same thouggityou had in your paper about encouraging'
patentees to pursue higher quality patents rather than tyuyzatients. Does that seem correct to

you?

>> Polk Wagner: Right. | mean, one of the ways Ikl@bout the reasons that people are getting
portfolios and I think going for low quality, high volume just the information cost problem, is

that they just cannot be certain about investing in angqular patent and, therefore, they don't.
So, what they do instead is get as many patents as thdéyecause that is the best balance between
costs and benefits that the current system allowse Iinove to a system where there was more
certainty, better rights, maybe even if we moved tgséesn where there was a much more robust
market for individualized patents, and, therefore, yaudget a real value associated with a
particular patent, then you might see less people goinihé big portfolio and that would change
the incentive effects, | would think, rather significgritwards getting more -- carefully doing

more higher quality patents. | think some of the things 8tu has seen and others who have done
research show that where patents -- individual pateatter a lot, so certain industries it matters a
lot, certain kinds of companies, small start-up comsniey tend to matter a lot. There you see
them getting fewer, spending more. The metrics of qualithiough these are all sort of, you

know, very blunt metrics of quality, are generally higimethose areas. So, I think that -- that's
explainable on the grounds that they have a differedt ddrstrategy than the big firms that are
dominating the patent system right now.

>> Erica Myers: Stuart?

>> Stuart Graham: | was actually thinking about a speeXample, as Polk was giving the

presentation, and that was -- when | was in Viennaykar, | saw a presentation by one of the
former chief economists at the EPO, Bruno -- and hedideeh a look at Research In Motion's



portfolio, the European -- the EPO portfolio, priortie £nd of the litigation and thereafter. And it
follows your story. Prior -- well, it follows a st Prior to the litigation events, they had fewyer
high quality -- quality on all the measures that lain hadtioned before that leaves -- you know,
comparable scholars look at, citations, countries ofydasion, family, blah, blah, blah. And the
patents that were coming out of the EPO after the everg much more numerous but much
chunkier. Now, is this because they grew or becatigesoevent? It looked like there was a
significant break at that event that made it look thkey were following a different strategy, at least
in the EPO. And what | thought of was that, this wakis was something | saw in early work that
| did -- while | was still a graduate student. We werdilog at patenting by the then-primary large
package software firms, Microsoft, Adobe, Symantec, addeen looking at patenting over the
long haul. And we noticed something that in the early 1986dand was patenting per R&D
dollar at an order of magnitude more than ten times amgbody else was doing. And it seems
like this was a response to the, you know, the famou®&8orland vs. Lotus litigation of a
copyright. Having said that, though, I've never looketh@iquality of those Borland patents, so

were they doing a large number of very high quality patent-

>> Polk Wagber: Given that their patent intensity s@asigh, it's unlikely that that was higher

quality patents.

>> Stuart Graham: Yes.

>> Erica Myers: All right. Any last comments? AnéWwrap it up. lain?

>> lain Cockburn: You know, there are two "t" words nobitimg up in any of these debates. One
is troll and the other is thicket. And | think the onelvewen't had time to talk about but in my
view is a very important issue is, you know, how to tagh@to -- in the midst of a patent thicket.
And you know, a thicket is understood as, you know, a large nuofipatents, you know -- a

large number of rights potentially overlapping, held by nwugpeople, interwoven in a way
which is very difficult. And | think that the -- wheme think about these secondary markets
working either for a -- you know, a nicely bundled up moxtfof patents or for a single patent, one
of the things that's going to make it work is theres dearly defined owner of one person to



transact with. The thicket problem is one of multipleners, fragmented ownership, so work by
Rosemary Sidonis, some that I've been doing with aamplie, Megan McGarvie on thickets and
software, Mark Schenkerman, other people, | think tharksof new scholarship and interesting

and provocative questions raised by the transactionsassisiated with -- with thickets.

>> Erica Myers: What are you seeing?

>> lain Cockburn: Well, one of the things we see is, thieegan and | have been working on entry
and financing of start-up software ventures. You knbedata show to us that thicketed markets
are ones which are very difficult to enter, where meterprises -- it takes longer for them to raise
money from outside investors, it affects their abilgyget a liquidity event and IPO later. And
most of these studies are pointing to these thicket gmuylyou know, understood as the difficulty
in assembling, you know, the list of people you would hawgotto, to -- if you wanted to license
your way into a market, how many entities would hauve lyave to go to, how would you
collectively solve the problem of obtaining a licensaltof their rights? You know, I think that's
the narrowly defined context people have looked at it. Agpdy, it does seem to be a significant

problem.

>> Erica Myers: Have you looked at or seen or thoughttaibeuproblem faced by a new entrant in

that situation who does not have its own large patetifgtio? Is that a special problem?

>> lain Cockburn: | don't know about large patent podfolihe one thing that's really -- yeah, the
thing which jumps out to us, | think, from these studies$ th@entrance to arrive at a market with
their own patent are significantly advantaged relatvihnbse who don't. And that generates this
sort of powerful dynamic, that where we -- you know, dditaws us accelerating counts of patents
in every -- no matter how grand you get, how finelymksdi the market is, it's exponential increase
and that's driven by, you know, powerful incentives beingnmeents to require patents. And if
entrants can't get in without their own portfolio, yean see how this feedback effect is one of the

things that drives this acceleration, and | think ultinyataises the costs for everybody.



>> Erica Myers: And then, oh, Stuart. Do you haveakay. And then, have you seen or thought
about something I think we heard this morning, was that thiteevent happens, this feedback
look happens, you sometimes then see the companies séllthgir patents into the secondary

market again. And we have, again, another kind of fedédbag.

>> lain Cockburn: | don't know there's any -- .

>> Polk Wagner: | don't know. | mean, you know, that¢'sause the brokers were talking to --

>> Erica Myers: Yeah.

>> Polk Wagner: You know, so I'm not sure that how muclkmeev about them. These markets,
the secondary markets, are still extremely small coetpto the number of patents that are
obtained every year. So I'm not sure we can genersadizef this swinging effect that was
mentioned today. | mean, certainly there are goirigetsome players who, you know, once
they've achieved certain technological goals then willldea and sell their patents, and we

certainly have examples here and there of companieddliaat. On the other hand, there's an
awful lot of companies that | think a ton of reseashbws are just getting as many as they possibly

can, as quickly as they can.

>> Erica Myers: Okay. All right, all right.

>> Stuart Graham: I've sort of seen anecdotally that-t this happens. You know, I've been
looking through the patent reassignment data, which @rinosly just not good. So this is from
the U.S. PTO. But every once in a while when I'nking at pharma patents, I'll see just an entire
chunk from a company, like, sold to L'Oreal or somethindpt?igo over into the cosmetics --
some stream that didn't pan out, or whatever thewasgand just abandoned and sold out. So,

you know -- something's happening. | don't know what.

>> Erica Myers: Well, one question. Why is the assigningdata at the PTO not good?



>> Stuart Graham: Well, there's no requirement for -- .

>> Polk Wagner: Yeah, people don't -- don't file thesigrgments. | think they're technically
supposed to. Right? | actually think they're -- | thirgytjust don't. And there's no enforcement.
| think the problem is, there's no actual enforcemeneyBne supposed to keep their assignment
with the PTO up to date, but I think that the senshasthe vast majority of people just don't or
forget or it's late ore whatever.

>> |ain Cockburn: Doesn't work like the land register.

>> Erica Myers: Okay. And with that --

>> lain Cockburn: Or the registry of motor vehicles.

>> Erica Myers: Thank you very much to our panelisthis Tias been very interesting and helpful
discussion to us. We appreciate it. If anyone heard agytbday they'd like to respond to, the
FTC will leave open its comment period until May 15the' happy to comments which we will
take into consideration as we launch into the next st@reparing a report when we conclude this.
We will be in Berkeley with -- at the Berkeley Cenfir Law and Technology and the

Competition Policy Center on May 4th and 5th. Thardy vnuch.



