>> Susan Michelle: | am Susan Michelle. | am assistmactor for policy here at the
Federal Trade Commission and leading up this project. Antthwanhank all of our
participants today for being here. We couldn't do thibaut you. I'll start with a very
general question. And if panelists would like to answgrat the questions throughout
today, please just turn up your table tent and I'll cajjaunto speak. And, of course,
part of the goal today is to respond to the questions, mtalespond to each other and
to have a good conversation, and having spoken with youdalidually, | have no
doubt that will happen. We will be spending a lot of Hassion today discussing
secondary markets for patents. Where patents are boalghtlicensed, not necessarily
in connection with technology transfer, perhaps in eatian with clearing rights or
transferring the patent rights. If any of the panelsisid like to take a few minutes to
introduce yourselves and the role of your company in th@skats, to lay the ground
work, | think that would be helpful. Yeah, Paul, thaoki.

>> Paul Ryan: Yes. Thanks for the opportunity. Iklecause Acacia, obviously, is
probably, obviously, less well-known than the major otteenpanies here, | think it's
important to understand our role in this market. Basicalacia partners with
America's small inventors, manifested by small companies, ngities and individual
inventors. It's important to note that approximately 60%llgfatents granted in the
United States are awarded to these small entities. dreethe key drivers in the
invention and innovation market, which is so importanhtodountry's leadership and
technology and job creation and to America's consumbkesbenefit from their
innovation. Unfortunately, these inventors and innovatare virtually been frozen out
of the patent licensing market. They tell us that nfaygie companies routinely ignore
their licensing request and use their patented technologlesulvpayment, knowing that
these small companies do not have the resources to etifencpatent rights. As a
result, these inventors have no efficient way tonlseetheir inventions. Acacia's role is
to serve this unmet need by providing a licensing channeldsetdmall companies.
Acacia provides teams of engineers, patent attorneykcamding executives that are
able to develop and implement licensing programs that gertéaappropriate licensing
royalties. We generally split these revenues 50/50 théhnventors. To date, our



subsidiaries have generated approximately $75 million fomeeantor partners. Acacia
IS serving an important role as a clearinghouse andmetliary between large companies
who use new patented technologies in their products ase simeall companies who
invented and patented these technologies. We have beguneweeas rational licensing
process with many large companies, but still encountigméisant number of
companies who refuse to negotiate. Acacia's value teridais inventors is represented
by 52 independent testimonial statements from inventors@nganies who have
partnered with us. These printed copies are availabl@euwis the table or can be
accessed by our website, and they will give you a flatarhat forces the individual
inventor and small companies and universities face in tr&etplace and they're kind of
very brief individual stories, | think, that are quite ralveg. Thank you.

>> Female Speaker: Thank you. Laura?

>> Laura G. Quatela: Well, Susan, thanks. | reprebemtnianufacturing company, |
suppose, on the panel, and | just want to make it clefrfthdodak, we come to the
markets with a variety of perspectives. We obvioushehalong history of innovation,
going back to George Eastman, who invented the captureméries. So, we're a
patent owner and we're active in continuing to genenaention and innovation. On the
other hand, we also feel an obligation to our sharehotdemake sure that our
inventions are protected and, so, we're an active licer&wmrwhether we're addressing
secondary markets or subjects like patent reform, wiy et of sit on the fence and
look at every issue from both perspectives, as an oaneeas a participant in the

licensing market.

>> Female Speaker: Okay. To Steve.

>> Steven J. Hoffman: Thank you, and thank you for ffodunity to be here today.
Like Paul, I just wanted to introduce ThinkFire, 'causeeng'small company that many
of you probably have not heard of. We play a similé& mothe market, as Jim described
for Ocean Tomo, in that | view our role as helpingrtteket be as efficient as possible



in valuation and transferring of patents. We work prilyam the technology space with
large companies and help them develop and execute strateg®stheir patents to their
strategic advantage and their financial advantage. ¥devadrk as brokers, helping
owners of patents sell through private auctions theegnpatwhen they decide that those
patents no longer necessary for their business. Andieshave a perspective on the
market that is bigger companies, larger portfolios. TYyieee're both the buyer and the
seller interested in not having it public if they're buyamgselling assets. And, so, the
work that Jim and Ocean Tomo does is incredibly \@&ia terms of helping provide
some data on pricing and on value. We work, as | saill,bigger companies and larger
portfolios to provide efficiency at that end of the market

>> Female Speaker: Keith?

>> Keith Bergelt: Keith Bergelt. Open Invention Netwas probably not very well-
known, either. It's an entity formed by six industriatipanies three years ago for the
purpose of ensuring that patents don't represent an @bgiddhux and Open Source.
Linux has advanced into a variety of different applmaspaces, mobile Linux is the
most recent entry, but many back office transactipreyisioning a number of other
application areas are replete with examples of Linusésand its pervasiveness in I.T.
Intellectual property could potentially represent a thraadl that's why this entity was
formed. We are a net acquirer in the secondary makiketacquire patents from a
variety of sources, from universities, from brokers, jgunhd private auctions, as well
as working to develop alternative forms of intellecfpr@lperty such as defensive
publications. And we also look to eradicate poor-qualitematby utilizing something
called Linux defenders, which is a program we put up, whieh ixtension of the peer-
to-patent program and also allows for post issue pepattent, where granted patents can
be challenged and prior art identified sufficient to allowthe elimination of poor
quality patents that may have been issued during the periaten$e patenting that we

just came through.

>> Female Speaker: Okay. Marcus?



>> Marcus Delgado: First, let me thank you for the imota For those of you in the
D.C. area, you probably are familiar with Cox Commutmces. For others, we are the
third largest cable company in the United States, providingyit®ce, data and, soon,
wireless to our subscribers, our 6 million subscriliedt markets around the country.
We have been an innovator in these various fieldshand been active in filing patent
applications and getting patents issued and have participatesl sSecondary markets
largely as a defensive measure. We have become cot@doet the commoditization
of patents over the past four or five years, and arbdudoncerned about the -- how the
law will develop as these markets become more matuarevant to ensure that the law
reflects the realities that are occurring in theseketa. So, | don't know. | may be a

voice in the wilderness on this panel, but that's ouc&enas an operating company.

>> Female Speaker: Thank you. Tracy?

>> Tracey R. Thomas: Thank you. Thank you for having Mg.name's Tracey
Thomas. I'm the IP strategist at American Express.b®@gan our patent program about
nine years ago in the 2000 timeframe, right after Amerigress began experiencing
lawsuits as a result of the State Street Bank dewssi®Ve began to see a lot of business
process patent type lawsuits being brought against us. Armtkeided to develop a
defensive program. It didn't take us long to figure outweatlso had a lot of valuable
intellectual property and, as we began to protect ttedl@ctual property just

defensively, we began to realize value from thoseomfthat intellectual property,
thanks to companies like Jim's, you know, which provide aflgteat data around
valuation. We are able to not just act by instinct ballyenake rational, economic
decisions about how we leverage intellectual propertym&ch so to the point where we
are now a full, you know, business within American Egpravith the bottom line PNL
and with financial targets. And so, one of our big comatiens now is, you know, is
there a market for our intellectual property? We knowhese the assets. We know we
have the corporate will. But is there a marketplae¢ tan really help us meet the goals
that we have set? And we've started to work on an effattwe call the intellectual



property zone or the upper Manhattan intellectual propertg,zwvhere we hope to bring
together a number of different transactors, just caongsaike us, for the purpose of
facilitating the identification, valuation and evaluatiand commercialization of
intellectual property. So, a discussion like this iparfamount importance to us, and
we're just glad to be here.

>> Female Speaker: Thank you. We have referred toatheept of secondary markets
for patents and this kind of trading of patents licensiigw much is that secondary
market connected with technology transfer for the purpbsesating a new product?
And how much is it about clearing patent rights for adpob that has been independently
created by the manufacturing company or the service inQussryhis about -- worried
about a manufacturing company puts a product out there antlasto be worried about

a lawsuit or is it -- is it something else? Jim?

>> James E. Malackowski: So, | think it's evolved diree. If | look at secondary
markets, for me, it began with the web-based exchangée ilate-'90s. | think, at one
point, we had over 60 exchanges that were attempting tesédechnology. Yet2.com
was probably the most well-known and successful. Tdtlaye are less than a dozen of
those that remain. Their original focus was largelyvbat we would call carrot
technology, or new technologies that they were nwhailable for new product
development. Since that time, the market has evotvettlude both continued efforts
towards new product development, but not specifically $cey) evolving into sale. And
S0, you can imagine, if you're going to make an inveatnew product, to have a license
and a right to use it as one of many is not as atteaitt many cases to own that right and
have the monopoly position. So, that's been thetfaasition from licensing to sales for
what we call carrots. The second transition, | thimlalso well-known is that there are
large defensive organizations, some that were presentieel taile, and Keith may

address that point, that are also looking to the clearing

>> Female Speaker: Keith?



>> Keith Bergelt: Yeah. |think both -- there's beedyaamic over the last six years,
seven years where you've had players coming in to accsie¢safor the purpose of --
their variety of purposes. | think in the way Paul's dbed it is one way of describing
how companies that are IP aggregators, as a genericithaation, IP aggregators have
come in and utilized assets to be able to create v&8ametimes they acquire assets.
Sometimes they co-opt assets for the purpose of mgeadiue for the original owner and
for themselves. And in other cases, they're looking ptoelyp an asset, buy it in the
market and then flip it six months later to be able tcegme value through a cost-
avoidance litigation settlement. On the other side,see a parallel response just
lagging eight months or a year, the formation of de¥ensatent pools to counteract the
effect of IP aggregation that's utilized in a somewhf@nsfve way. You see defensive
pools being formed right now, certainly, in the finansilvices industry. You see pools
being formed. They haven’t been announced yet, but companeigetting together to
deal with the fact they're being put upon by IP aggregatbesare using litigation as
their vehicle to make their point. And so, what wewlbat RPX does, what Allied
Security Trust does, all those are in response twatisin that's created by arbitration in
the secondary market. And Jim has contributed to theHatthere is a viable secondary
market through the public auctions, and certainly the preat&ion activity, in tandem,
has created certain richness over the last threaito/éars in particular.

>> Female Speaker: Where are the patents coming fromatikkind of market? Are
they -- are they the independent inventors that Paul watksor are they coming from

large manufacturing companies, some of both?

>> James E. Malackowski: | think some of both. [klsome of both. I think one of the
evolutions that has occurred recently in the markdtas-t taking Tracy's comment that,
you know, you started your patent organization, what, niaesyagyo? Many technology
companies, many new companies actually have only recesdly in the patent
accumulation mode, and they've gotten to the point now, whtigm, where they feel
like they have adequate defenses and they were solelyetbonsbuilding portfolios.

And now, they realize they got portfolios that giventhedequate defense and now there



IS an opportunity to start generating some return on thiibpio, either through licensing
or through sales. So, the selling posture of large corposaits something that's a
relatively recent development. There've always soonporations that have been selling,
but the number of large corporation that have startedrtsider selling their portfolios

or, at least part of their portfolios, has dramaticeltyreased over the last couple of

years.

>> Female Speaker: Have others had a similar experi¢arge companies selling

portfolios more recently? Laura?

>> Laura G. Quatela: We have begun to sell patentsanifingeted program and a staff
to support it recently for two reasons. First, is to fthedtransformation that the
company is experiencing from an analog manufacturing spaceligital space, which is
highly expensive transformation. And the second re&stingive our inventors some
sense of accomplishment if their inventions are notrercialized. There's a very real,
tangible satisfaction rate that goes along with pluglkiatents that the company won't
practice, inventions the company won't practice, and putteg out on the market and
realizing a return for the shareholders.

>> Female Speaker: Okay. Paul?

>> Paul Ryan: Yes. | think that the market's kindtafted with small companies and
individual inventors who had no way to monetize and, oblyotise buying groups are a
great resource for those inventors. It gives the gliditsell their patents directly to a
buying group. Or, they have the choice to partner withnassplit the revenues and go
out and license. So, | think the situation has certamproved for small entities, and |
think the value proposition is there and now being mateifelsy large companies

basically doing the same thing.

>> Marcus Delgado: Yeah, | think that, for examplsf jooking at Ocean Tomo's
auctions, I've sort of have followed the lot since thaye began offering those patents at



auction, and you can see the progression from, satr@ller independent inventors to
very sophisticated companies now that provide their patenkst auction pool. And
that's -- | guess it's kind of surprised me, but, you kntsvaibusiness model, so |

shouldn't be totally surprised.

>> James E. Malackowski: So, | would just respond. dMsryour insight is exactly
correct. When we went to launch the first auctioe,wsited many of the large
companies and were told, "We think it's an interesting &pncWe want to be third or
fourth. Prove that the model can work." And so, wgam with a lot of individual
inventors and perhaps technology that was not as valusble aow see today, but it is

just a natural progression.

>> Steven J. Hoffman: | think the other thing we havalioabout is the economy
obviously is having an impact. And so, companies that walked to in the past that
said, "We're not interested in patent sales," have dmoke and said, "Well, now, maybe
we feel a little bit more pressure to generate cash be t&a profit center," as you are,
Tracey. And so you see many more companies in theilastonths that have
historically not been interested in selling patentspfadl sudden, they're starting to
consider that possibility.

>> Female Speaker: As recently as six months?

>> Steven J. Hoffman: Yeah. Literally, | think thanket's transformed pretty
dramatically in the last six, maybe eight months om $wles. One is that there are many
more sellers, perspective sellers, then there wereayear ago. And there is some
guestion about whether there are as many buyers a&saheg were.

>> Female Speaker: That was the next question.

>> Steven J. Hoffman: There's some of the defeggeegators that Keith was talking
about, like RPX, which is a recent market entrant, anhey've added to the buy and



demand. But, then -- yeah, the one name that has et mentioned in this conference,
Intellectual Ventures, everybody wants to know whatsiip to and what their future
purses are gonna be. They've represented at least Hadf jmfirchasing market for U.S.
patents over the last few years, and there's some eeidlest they're sated and/or just
slowing down in terms of their acquisition pace. Anmat'thgonna have a dramatic
impact, obviously, on the marketplace.

>> Female Speaker: What is that evidence?

>> Steven J. Hoffman: Well, we can -- without gejtigou know, into specific details,
we find that their appetite for certain kinds of assetsereas in the past they said, "Bring
us anything in this area," they're no longer interested hreir pace of decision-making
has slowed down pretty significantly in terms of valuabbassets and doing diligence.
And, you know, they're appropriately quite secretive abauit,know, both what they
have acquired and what they plan on acquiring. So, tdemse that | have and other
market participants, I'm sure, have their own perspeitig@ecdotal. But it seems pretty
clear that they're playing a less aggressive role tienhave in the past in the
marketplace.

>> Female Speaker: Keith?

>> Keith Bergelt: Patent freedom also tracks, pretty eggively, the various IP
aggregators out there and the companies they createdtthese assets. The other point
that | wanted to make on this topic is that -- it treo Steve's comment on the economy
in that venture capital-backed companies, decisionseang Imade every day as to which
ones are gonna to receive funding, which ones are goibg jettisoned. And so, there's
a fair amount of rich, intellectual property that ¢@nharvested from working private
equity and venture capital community. And we, as an pigmurchased a company
last year for the purpose of acquiring its intellectuaperty assets, retain lead inventors
and double the size of the portfolio in a year by disgllihe value that was resonate in
the engineering notebooks, but also continuing to advaneation of the company,



turning it into an invention machine, which is a variamtlee model of simply acquiring
things. Why don't we pick an area that we're very focusetlke virtualization is a key

area for Linux, and let's invent out into the futurenalde Linux --

>> Male Speaker: Wave your arms over there.

>> Keith Bergelt: So that's an alternative approach tlaaick feeding opportunity into the
secondary market and creating as may be -- you know,slzela of content. Some of
the content, maybe, isn't at the same level. litdespotty. It goes through periods
where you've got some great content, big numbers in gaibkc an private auction.
Then you've got some periods where you've got maybeeadittbf a down period. It's a
cyclical -- This is going to be -- this enriches thenst bit by having these venture-
backed companies bleed their assets into the market.

>> Male Speaker: Yep.

>> Female Speaker: Are you talking about situations ichvaiventure-backed
company -- | don't want to say fails. That's notrigbt word, but that the --

>> Keith Bergelt: They -- by design. They can't viia® years for the technology and
the products that the technology supports to actually rafzey so they make decisions
to cut their losses and move on. But actually, -t iss -- there is also another dynamic
just starting, which is quite nascent. Venture compariesecognizing that they don't
want to support the costs of intellectual property devag. We've moved away from
a '90s paradigm where intellectual property was everythidgvenare now recognizing
that it's about the ability to leverage that intellecpraperty in unique ways. And you're
starting to see players with more supple minds thatuem@ng venture firms that are
actually looking to do sale license back transactions, eviiey sell the assets and then
they license them back, sometimes on an exclusive, Isasigetimes on a nonexclusive
basis. Sometimes it's a hybrid in terms of their mod@&d we are negotiating a
transaction like that right now.



>> Female Speaker: Jim?

>> James E. Malackowski: | would just comment on thatgbat Keith made on the
cycles because I think that is exactly right. As wewtee market, the first major input
was the cycle of increased buyer participation fromatigregators, who brought capital
and attracted the attention of sellers, and we've 8senssing how the volume of sellers
has been increasing. Well, many of those aggregateesahtull plate right now, so their
purchasing power is down. So now, it's essentially a sugearket, where it was a
seller's market a year and a half ago. Our view isthigatapital will come back into the
market from new players that'll largely be more glabalature. They'll have an Asian,

U.S., European point of view, not just a U.S. point ofwie

>> Female Speaker: What do you think the motivatioma$eé new players will be?
Will it be different than the motivation of the pateggregators?

>> Steven J. Hoffman: In my opinion, yes. | thinkave in a phase where it is largely
defense oriented, so aggregators and/or corporate bugdooking first for that risk-
management point of view. | think as you look globakiit be much more offensive
oriented, not the sense of acquiring to litigate, but acmuio protect markets and
industries that are core to those geographies.

>> James E. Malackowski: Yeah, | think one of theomagw market entrants, and
they're just starting to get their feet wet here,itaigonna transform the market, I think,
pretty significantly, is sovereign wealth funds wravé the kind of agenda that Jim
talked about, which is not just about monetization Bsitbout building the technology
industry and defending the technology industry for theiou know, whatever country
they represent. And they are starting to get veryested in this space. | think most of
them are being very cautious, but | suspect they're gantizelnext major new entrant
into the marketplace.



>> Female Speaker: Do they focus on one particular tdatyy?

>> James E. Malackowski: | think it varies. | wouldétable to, kind of, you know,
say that they all are adopting the same technologiyink what they're doing is looking
at their own countries and the technologies and thieafisps of that particular country
and trying to build a patent portfolio that advances tlasises. And so it's gonna be
different from country to country and from sovereigralie fund to sovereign wealth
fund. And so, most of them are interested and curiodistanting to investigate. |
wouldn't say that too many of them have well-formulat@hglyet about exactly how
their gonna enter the market.

>> Female Speaker: Okay. Paul?

>> Paul Ryan: Yes. In relates to venture capitalgaomes, | think there's a growing
awareness that not every start-up is going to have walidmarketing and distribution

to be able to channel -- challenge large, imbedded organigat®®m | think there's a
growing reality amongst venture capitalists to seediévelopment of innovative new
technologies, protect them through patents and thersécendistribute because,
basically, it would parallel what's happened in the bloiedustry where you've got a
group of young, innovative companies that do the R&D andvitian and then partner
with the larger marketing and distribution organizatidiasically the large pharma. And
| think the continuing trend will be -- you will see temergence of more pure innovation
and invention companies that in turn are then licensinghose technologies to the

broad branding and distribution companies to put in thbaarels.

>> Female Speaker: Tracey?

>> Tracey R. Thomas: Yeah. To Jim's point, | think twh@'ll see with a lot of these
aggregators is that it will turn offensive. People gast keep buying patents with the
idea that, at the end of the day, there's nothing a&rttief the rainbow. I'm not saying
some of these aggregators, you know, are going to suepluatay draw that inference. |



think it's imperative upon companies in certain industriesflnancial services to be
more proactive and to look to other models like the RiXlel, you know, where RPX
says they're not gonna go out and sue. You pay whbt ae@ounts to a subscription
fee, and patents which are problematic for you can be bodigiie market, basically.
And | think that might be a better model for companies American Express than some

of the other models that is are out there.

>> Female Speaker: How does that model -- or doesrthdéel have a free rider
problem? Some companies are paying a subscription fe¢entpsaken off the street

for everybody.

>> Tracey R. Thomas: Yeah. | guess you could lookthattway. From our
perspective, we have a policy, and always have had @y mdlnot violating the
intellectual property rights of third parties. So, wa'teeally worry about, you know,
someone else benefiting from our actions. | think yallydave to inwardly and say,
"What's best for my company?" And | think some of theselels tend to be better for
certain industries than others.

>> James E. Malackowski: To deal with the specific qaestvhat RPX does is they
buys assets, take them off the street, and thereitiesr resell the assets after they've
given licenses to the members, and/or they subliceArd.so, you know, they are trying
not only to spend money to take the assets, take thettmeastreet, but actually generate
revenue to offset the cost of acquiring assets by saleldicensing. So nobody actually

technically gets a free ride in their business model.

>> Female Speaker: Okay. Keith?

>> Keith Bergelt: NAST has a catch and release medeth is an explicit --\

>> Female Speaker: If | could get everyone to use theoptione.



>> Keith Bergelt: That within a year, everything thatTASurchases has to be sold back
into the market. So there are increasing attempts toudage free riders. Our model is
very open, and because we can never sue, we are tlestdfitvhite hats in this gambit
because our community is the least accommodating ofres®sve behavior. Open

source community allows --

>> James E. Malackowski: | was hoping we were goingdd getting into this.

>> Keith Bergelt: The community does not look fondlygatents in some situations, but
looks even less fondly on the notion of its protectiing contra to best practices as to
what the most edgy of open source players would prescritenk another interesting
point, going back a bit, is that because the sophisticatiol the comfort level with
assessing intellectual property and its relative valumesof the things that were
discussed earlier, traditional notions of maker buysiees were getting people more
comfortable buying assets and bringing them back in andimgibiisinesses around
those assets, so creating spin-ins of assets to é¢oalbblster businesses. This wasn't
done before because there wasn't that comfort [&el think there are a number of
other things that have gone on. Financial servicasathar arena where lending against
intellectual property has helped with this overall appraacaming the asset class,
turning it into an asset class rather than just arrabiesource of value. And | think
some of Jim's presentation earlier helps you kind ohewevalue is really transferred in
organizations from hard to soft, and soft needs to bedgaeéie.

>> Female Speaker: Tracey?

>> Tracey R. Thomas: Yeah, you know, we talked abaufrde rider issue. And | may
say something that might be a little bit controversiit if you take a company like
Intellectual Ventures, they've been purchasing patentsiomber of years. And at
American Express, we know anecdotally that some patiesit€ould have bee
problematic for us probably have ended up in their handsugjthit's hard to know

because you can't really tell what Intellectual Ventigdsmiying these days. Right?



>> James E. Malackowski: They have 300 separate subsidiarie

>> Tracey R. Thomas: Okay. But at the end of the @wayknow that we've benefited, at
least in the short term. So the question will bdl, itMbe more efficient for us in the long
term, you know, when they come and ask for a licensiag Right?

>> James E. Malackowski: Right.

>> Tracey R. Thomas: So, you know, free riding takesepda@ll different levels. And,
you know, not all bad has happened because aggregatordditechnal Ventures out

there.

>> Female Speaker: Laura?

>> Laura G. Quatela: Going back to the point Keith waking, we have created a unit
which goes out and seeks the small inventor and seekddmhuthe small inventor's
invention's bigger business. And we have done that largeiyubeave are afraid to
respond to inventors when they come to us. And we'r@dferause we don't know if
they're seeking us out as a target or if they actualiyt wapartner with us. So we
decided to become proactive and go out and find our own inwsrtbcaugment those we
create.

>> Female Speaker: Can you just spin that out a littJeéhe fear of the independent
inventor coming to you as a target? Just elaborate on tha

>> Laura G. Quatela: Well, as often as not, unfortupatefthis new world we live in,
when an inventor knocks on our door, it may not be becthey/'re seeking Kodak out to
partner an invention, but rather because they se¢aaged for their current inventions
and they just want more information to use to credaevauit.



>> Female Speaker: Okay. Marcus?

>> Marcus Delgado: A couple points. One, | was justgytongo back to, sort of, the
sum of the factor that have changed over the past cotipars. And | don't want us to
lose sight of some of the changes that have occurrgailaw, as well, that have had an
affect on behavior in these markets and have eithezased behavior through certain
venues that may be more favorable to patentees ordeaveased behavior because, for
one reason or another, the obviousness standard hagedh&or example. So, you
know, that may tend to decrease the likelihood that ydiigaiout and aggregate patents
like this. And to follow up on Laura's point, yeah, weodlave a -- essentially have a
policy that we won't talk to third parties that kind of jksbck on our door. You know,
we innovate, and we innovate at the same time, and slomieknow, as you said,
whether or not someone is looking at us as a true panras a target and have been
burned in the past when we thought we were being viewadgastner, but, in fact, we
were being viewed solely as a target. And so we havagelsour practices. Apparently

we don't have enough --

>> Speaker: There we go.

>> Marcus Delgado: -- Live bodies.

>> Male Speaker: We're just too still.

>> Female Speaker: All right. Jim?

>> James E. Malackowski: So | would simply comment this issue of an inventor that
approaches and there is legitimate concern about arhgbli're a target or partner, that
the market continues to try to find ways to solve tmablem. And Laura described one.
But many companies have now instituted a clean room pel®yre they engage in

independent third party, whether that be a law firm diPaappraisal firm, to screen all

of those incoming submissions and match them agairestysspecific set of criteria that



the company is interested in, is not currently developmgheir own, and then facilitate
an introduction that's less threatening. So the pomdde earlier in the comments is this
marketplace continues to evolve to the changing need ayd think is quite effective.

>> Female Speaker: Laura?

>> Laura G. Quatela: Sorry.

>> Female Speaker: That's all right. Okay, Tracey?

>> Tracey R. Thomas: Yeah. To pick up on Marcus' comynhéinink it's terrible that a
company like Cox, which probably has a lot of innovation g@n inside of it, is forced

to be put in a situation where it has to say, "Hey, kimaw, we can't listen to third party
ideas." |think it underscores the need for a moreieffianarketplace so that companies
like Cox and American Express aren't afraid to answecdhavhen it comes. And |

think we all know now that, you know, there's a lotatlence that suggest that the
wisdom of the crowds can be very valuable. But ifoar't open the door because we're
afraid of lawsuits -- and we have the same problemci4as at the end of the day, |
think it's a problem for, not just for these companiesfdubur economy as a whole and

the need for a better marketplace around intellectuglgotn

>> Female Speaker: Is it a failure of the efficientyhe marketplace that's causing that

problem, and how so?
>> Tracey R. Thomas: Just off the top of my head, v@lnatThere's extreme
inefficiencies around valuation. At last count, | wad tbere were at least 1,500

different valid ways to value a patent.

>> James E. Malackowski: Which means there's none.



>> Tracey R. Thomas: Which means there's none. #ywlican't come to a meeting of
the minds about what something is worth, | don't caratwhs, it is not likely that you're
going to be able to transact around it. So there antypté inefficiencies. And for me, |

put valuation probably right at the top.

>> James E. Malackowski: Yeah, | think that's exautjigt. | mean, we get approached
often by individual inventors that want to monetize tipaitents. And there is, in most
cases if not just about all cases, a tremendous gaedeteality and their expectations
with respect to value. A lot of it has to do with prafeownership and invention and
authorship, which makes a lot of sense, obviously. Bait@f it has to do with the
misconception of, how do you go about monetizing a pabteough licensing, and what
are the risks, what are the probabilities of being sssfal? And, you know, most of the
conversations we have break down because there isn'tagnpwome to an alignment
on what a realistic valuation for an asset is. Atiurik that's -- if people think the asset
is way more valuable than it actually is, they're gamge more aggressive in terms of

trying to monetize it.

>> Female Speaker: Okay. Marcus?

>> Marcus Delgado: | attended a talk that Tracey wagate he talked about how you
sort of go through valuation of patents. | said, "Traperfectly legitimate way to do
this." But courts don't recognize it, necessarily.ebm if | go into the next room,
someone else could come up with something completelyetiffe And as a lawyer, I'm
primarily concerned with how the court is going to looknad valuation issue. And right
now, | think courts kind of struggle with how do we, you Wnealue this thing? And

for -- so now they're essentially doing what we sbdo, which is, "Well, how much is it
going to cost for us to litigate this thing?" And that'st jextremely inefficient, and |
think companies have sprung up based on the fact thaetiteie models are based
around how much will it cost to litigate. And since tbast has increased over the past
few years, you know, it's become very lucrative. 8wonk there is a lot of, since there's



s so much mystery around patent valuation, you know, st $re inefficiencies into the

market.

>> Female Speaker: Marcus, do you face any other probless edmsidering to bring
in technology from outside parties, beyond the valuagsociated with just the
difficulties of what technology's being offered to yand how much further it has to go
in terms of developing it into a product?

>> Marcus Delgado: Yeah. So if a third party comes tanglssays that they have an
idea or that they have a patent on a particular dresclonology that we innovate in --
you know, there's a difference between the quality oétiggneering that our folks are
doing who have been in this for years and have beenvedanh this technology and
understand the problems that can occur and what can prasys\someone who comes
to us says, "l have a great idea | came up with last pigkhe back of a cocktail napkin."
And, you know, it is just -- I'm sure that person is, yoawnvery intelligent person. But
| can't engage in that person. But you know what? pér@on can go out and get a
patent based on what they came up with on the baclkbédicktail napkin. And if

they're able to convince the patent office that threis and non obvious, et cetera, now
| face a real problem. So, you know, it's difficult teexsain the quality of the actual
idea that the person has come up with. And the patst&@mydoesn't necessarily -- you
know, I think you have a great patent system here, butkyow, it doesn't search the
way the European patent system searches, for exaripteso, you know, a lot of bad
thing can come out of the patent office. So thosesamnee of the challenges that we face.

>> Susan Michelle: Did any others have comments oratigpoint that Marcus made?
Okay, Tracey then Paul.

>> Tracey R. Thomas: Yeah, the comment about the tav@utting something on the
back of a napkin really kind of begs the question,t"&sgood patent, or is it a bad
patent?" If it's a good patent, then maybe that persentidy should be compensated



accordingly. A lot of times to your point, it's adopatent, and you face the threat that
this patent, you know,

could be used against you later. At the end of the daygthany instinct is that an
efficient marketplace might marginalize the bad pateNisw, that might be, you know,
kind of lofty thinking. But if you think about Jim's commeatsout his exchange -- and |
don't want work for Jim -- but you could see where invityay know, other investors
into the party other than just the buyers and selngeally create a lot more liquidity.
So that it would be expensive to ignore the good patkasically, and the good
intellectual property, so that maybe people would spen@ tmoe focusing on valuable
intellectual property instead of, you know, nuisance lassuAnd that includes
everybody, lawyers, all the way through the corpopédgers like myself. And so, you
know, to your point about the bad patents, maybe we cagimadze them through a
more efficient marketplace is my point.

>> Female Speaker: Paul?

>> Paul Ryan: Yes. Relative to valuation and qualityadents, one of the key functions
that Acacia performs, | think, in the marketplace 8ng inventors realistic
expectations, the problems you have addressed. Becahesg ifave unrealistic
expectations, we won't partner with them. They havwenderstand that large companies
have multiple royalty obligations. They have profdangins they're operating under.
And so | think our teams of licensing executives who wee liacruited in out of the
industry have a good appreciation for that and can tempesetitausiasm and
expectations to reality. And another function we @erfis doing a tremendous amount
of due diligence because we probably see, you know,ptagdtof opportunities, and we
only select a very few from a due diligence standpdsd.| think that standpoint, we act
somewhat as a clearinghouse. So when we come to cosypduae know that we're an
objective third party. We don't have an emotional or alistic expectation about value.
And that's why | think we've had some early limited sucaessrationalizing the process
and actually getting transactions done on behalf of ssoalpanies to large companies.



>> Female Speaker: Jim?

>> James E. Malackowski: | would again just encouragera tistorical perspective.
We have inverted our economy from an industrial econtmnan innovation economy in
a relatively short amount of time. We have made trelmes progress on the valuation
issues. | go back to 1988 when | started IPC group. We thie only firm that would
appraise your patent, and there was no FASB standasdkdd. Today it is a customary
thing. All the accounting firms do it. They use the s#ASB pronouncements. There
are organizations such as L.E.S. -- and Ken Schoppmanthis back of the room, their
administrative director -- that will now certify yaas a licensing professional requiring
you to go to training that covers how to value a pateatw&re making great progress.
Sure, there are mismatches and expectations, but itisggeetter.

My last comment on that is the auction or other piypteported data is starting
to have an effect. When inventors come and they dedtibidea, | can tell after 15
minutes, I'll interrupt and say, "Let me guess how much yoemtion is worth." And
I'll say, "$1 billion." "How did you know?" Well, becauiis the third billion-dollar
idea I've heard today, and it's not. Look at what pateatsedling for on the open
market. It's a few million dollars. It's not a lmii. And the ability to show them those
reference points does make a difference.

>> Male Speaker: Absolutely.

>> Female Speaker: Keith?

>> Keith Bergelt: Intellectual property in general, im's point regarding valuation, the
fact that several billion dollars has been put outreggantellectual property since '97 as a
naked asset where intellectual property is the only aledssairce of collateral, | think is
very significant because that's the hairy edge afatadn. Where you're basically putting
real dollars against that as a naked asset, in the elvdafault and foreclosure, that's all
you have. You don't have anything else to be able to recdughso what we're seeing

in the market is some of the transactions that wemne doer the last five to seven years



in particular, where intellectual property was a sold exclusive use of a loan, where
those assets are now coming into the secondary maitkiet) is another vehicle. It ties
into the VC side, but it's a similar process. Compaaiegoing, filing for chapter, and
once they're in BK, those assets are then held balaén by the creditor. And then
they're being liquid dated in the market. And it appliesaients, trademarks and
copyrights that are being taken in this way. So th&etait has matured while people
have been not watching. Because there's been thig wkat around intellectual
property collateralization, which is an extension ausitization. And those things are
all dynamics that people need to look at when they kirttliolk about this whole issue of
the secondary market. Because that -- these aretlhatate bankable assets. And the
reason they're bankable is because they have to bedantordrive economic growth.
You can't lend just against hard assets because themgblead up to debt servicing
capability, reasonable debt servicing capabilities. Prieqtiety does not work if you
can't lend against intellectual property. Period. Becpusate equity is based on
leverage, reasonable leverage multiples of threeuotimes to be able to do a

transaction. | think it's important because privatetggsithe straw that stirs the drink.

>> Female Speaker: We've been mentioning valuation afsaissthis kind of market. Is
that valuation based on the -- solely on the abititgdsert that patent against someone
who hass independently developed a product? Or is it gletting someone to develop
a new product based on that technology? Does it faesve?

>> Steven J. Hoffman: So valuation, | agree with Jpoist, first of all. Two points, |
guess. One is that the Ocean Tomo auction has baedilolg valuable because it has
provided public data on valuation which has not existed befibmepresents a small
percentage of the actual transactions, most of whiahdgm't have that data on. But at
least it's a foundation. So that's good. And | thinkat@bn has gotten much better over
the last couple of years. But most valuation techniqueactually more or less the
same, and they take multiple perspectives and try tagulate. One of which is what
you just said, which is, "If | was to assert this patend try to generate royalties or
damages, what is a reasonable discounted cash flow atipadtased upon time and risk



and money involved and generating revenue. So that'siagfaoint. But there are
other reasons that people potentially buy assets, imgjuddr defensive purposes,
replacement versus doing their own R&D, and then thepapable database that Ocean
Tomo and others have created. And you take those fouratiffperspectives because
you have different buyers that would value it differgmthd try to triangulate. But it is
still an art form. It is not a science. It's albetter than it was five years ago, but it is
still an art form, which creates some of the problémas Tracey was talking about.

>> Female Speaker: Okay. Tracey.

>> Tracey R. Thomas: Yeah. For us at American Espitégy patents and technology
are inextricably tied when we look to valuation. Aslak into the future in terms of,
you know, what we think our IP business can do, | carysellthat patent sales, pure
patent, paper patent sales and licensing probably représenthan 5% of that. So at
the end of the day, for us it's about creating new oppibks in the marketplace,
leveraging what we consider our core assets, whitctidemation management around

payments. So for us, it is about new products.

>> Female Speaker: Okay. How does the high cost ehphtigation figure in to the

operation of these markets and the valuation of thengstePaul?

>> Paul Ryan: Well, certainly, from the perspectivéhef small companies, it basically
shuts them out of the market. And that's why | think soynnnovators have come to
Acacia. Because if you -- if they have a realistic exg@n of their value, say they think
their patent is worth, to a company that's using iydagth $10 million. And if they know

if they try to assert it in the judicial system, iayntake them as many as 10 years and
cost them $20 million, then effectively the award ofplagent has been rendered moot by
the cost of enforcement. So it has a dramatic affeatticularly, the less capital the
owner of the innovation has, the more dramatic the anpa

>> Female Speaker: Okay. Keith?



>> Keith Bergelt: | look at it from the other perspeetiu terms of inefficiencies
associated with the endless stream of litigation.ll,Weu know, Paul's taking the
position of the small company. | would look at it froonganies that are actually
reducing to practice, practicing entities, formerly paeg entities. Qualcomm is a
formerly practicing entity. Not terribly successful gsracticing entity, but incredibly
successful as a formerly practicing entity becaustsditensing business. But then
there are totally nonpracticing entities, never attethfigeduce the practice, never
brought capital to bear. | mean, the structures -4ghis you know, an environment
where there is no secondary market. This is thedi@se in the world from which to
grow businesses, to be able to attract capital. We danable secondary market. We
have access to capital. Even in a down economy, gow@access capital to bring to bear,
grant good ideas. You basically take those inventionsg Ipeople to them, bring capital
to them and smart oversight from private equity, andogoubuild businesses. That's
what | would view as a more productive vehicle to leveradeevrather than simply to
assert and litigate your patents. You create turbalenthe market, what some would
call troll turbulence in the market.

>> Female Speaker: Laura?

>> Laura G. Quatela: The practical reality for me & #dthough there has been the
evolution of FASB standards and more rigor, | guess | wsayd around valuation
methodology, the fact is, when | sit down in a rooresdoimence a valuation
conversation, whether it's with accounts, consultantshomever, | end up in a different
place each time. But what | do know is how much itstsiitigate. | know that very
well as a lawyer. | understand it. | know in varieusirtually every jurisdictions what
will cost to almost a penny. And so, practically spegkl tend to revert to that type of

valuation in a patent discussion. | know it. | feellihave a gut instinct around it.

>> Female Speaker: Okay. And does that lead to avoidaposepts?



>> Laura G. Quatela: It does. Sadly, it does.

>> Female Speaker: Marcus?

>> Marcus Delgado: | would say to your point that the peaelent inventor faces a
hurdle in patent litigation because they may have tagi@ymillion, $20 million to
litigate. | would say as an operating company, we proldahg to pay $10 million to
$20 million to litigate it, as well. So it isn't exca picnic for us on this side. And |
would say that in litigation, the costs to us versus &iMre significantly different. We
have the discovery burden on a company of Cox's sfagliglarge, and the churn and
the depositions and discovery that goes on inside our conmpaignificant. Whereas an
MPE who has acquired this patent and may not even mgveoanection to the original
inventor has a very small burden in terms of discov&g.I think that there are some
inequities there.

>> Male Speaker: And that retards innovation. That'®ttEm lines, is you're not
putting capital to work where it should be put to workvould much rather see AMEX
or B of A or JPMorgan Chase put the $400 million or $500 miléioyear that they spend
on payoffs to be able to make these suits go away, putiimg inew products and

services that we can all benefit from.

>> Female Speaker: Tracey?

>> Tracey R. Thomas: Yeah. Certainly the MPE prob&mcreasing. We know that
it's increased about 300% since 2001. In financial servioas,ave now know there are
at least 15 companies, nonpracticing entities targeting fimieservices. And so we
know that we do need models like the RPX model or tiedléctual ventures model to
say, "Hey, how do we get some of these patents offtteet and come up with a more
efficient way of dealing with them?" That is well apted. On the other side, though,
you know, and I'm not talking out of both sides of my mdwte. I'm trying to be fair.
We know at American Express that some of our mosialdéd intellectual property has



come from smaller companies where we have acquiredgtits.r Individuals who did
not have the capital or, you know, didn't have the ssct@the venture capital that Keith
was talking about. Some of that intellectual propertyevaoping to list on Jim's
exchange one day. So at the end of the day, | think yaatbdeok at both sides of the
equation. And that's where the more efficient markegplopefully can marginalize the
troll problem and make it so that it's, as | said befexpensive not to participate in the
efficient marketplace.

>> Female Speaker: Okay. Laura?

>> Laura G. Quatela: Just to underscore Keith's point agivéoyou an example, not
only is it money that we're diverting to defensive purppbeat in my group, | have
employed the inventor of the digital camera, whovasked for me for fives on
defensive litigation. Imagine what he would have inventdtiose five years if he were
out in his R&D community doing productive things.

>> Female Speaker: Okay. And Laura, can you give usearsef how the number
patent searches and litigation against your company has grown

>> Laura G. Quatela: Yes. In 2000, we had, | believe,defensive cases in our group.
Since that time, we average about 15 to 22 or 23 a yeaaseertions. And although we
have seen a leveling off in the last year, | think share to do with the economy than
anything else. That's our experience, and we find it througicipation in groups, some
of which Keith has mentioned. We find it to be a fafdyniliar growth rate for other

companies.

>> Female Speaker: Okay. Marcus, can you give us a seéhs& the amount of

litigation that your company participated in?

>> Marcus Delgado: Sure. | joined Cox in 2004. And beffjuened there, | believe

they had one patent litigation, one patent lawsuitd gince | have joined -- | don't



know, maybe it's because | joined -- they have -- we Ihad four to five per year that
have come up. Some even -- | would say about 90% MRIE&dke sued Cox since then.
So it's, you know, it has grown significantly and, you kntwe litigation costs have just

skyrocketed.

>> Female Speaker: Keith, did you have a point on thetdfb

>> Keith Bergelt: Yeah. Just a -- | think Jim may béedo provide some data because |
think | have seen some slides that you presented, Junm&ybe I'm wrong. Microsoft
and IBM historically, over the last five years, are bigggest targets. Microsoft being the
largest target. The deeper the pockets, the healthientlg, the more activity. And so,
these are high growth, very successful companies, apédtbeoutinely put upon by

nonpracticing entities.

>> Female Speaker: Okay. Paul?

>> Paul Ryan: | think it's important, and obviously itlarge cost to large companies,
but proportionately, it's a dramatically larger costrt@l companies. You've probably
heard some testimony from inter digital and innovatiomganies where their legal and
litigation budget can be 20% of revenues. So it's a dramablem. | think also it's
important to understand that there really shouldn't bedestiyction on a practicing and
nonpracticing entity. | think the chief judge in Decembas\ere and gave some
testimony and said there's no legal logic as to why ttisttse And in our organization,
we have an acronym, NPI instead of NPE, which is a ndnpaovator. So | think it's
important to look at it from both perspectives. Weaialy understand that large
companies may feel put upon. What we have seen historisdflye can engage in a
rational discussion, 95% of the time we can come #adianal agreement and eliminate
all of that excess cost for both parties. | thinktaeoldarge companies have become over
defensive for maybe appropriate reasons and have kindllefictiie conversation,
leaving the small innovator the only choice but to litt)gaSo what we try to intermediate
and immediately have discussions and licensing discuisabnve think are realistic.



And we've been very successful in taking some of thstilitg away and getting down to
business and getting realistic licenses done on progr&ms.don't think it's impossible
to do or problem that can't be solved if you've got intelianees with the right
motivation and you've got large companies with a receptioiticensing technologies
they think they use.

>> Male Speaker: But Paul, isn't most of your -- andighjgst the dynamic -- but most
of your peace is found on the other side of the war,it8t mean, you litigate, and then
you settle, then you get rational discussion.

>> Paul Ryan: It didn't before. Nor before --

>> Speaker: | mean just in the last few years.

>> Paul Ryan: Well, the change in the law has foreetb do that.

>> Female Speaker: Jim, and then we'll come back tgthat.

>> James E. Malackowski: Well, from my perspective,géhforcement marketplace ha
evolved, as well. And | would point to three facts.e@nthe partnership of the
inventors has changed. The contingent law firm optiengnaatly diminished, in large
part because of the economy. But what has taken @s pl& institutional investment
funds from very large firms like Credit Suisse and Del#sBank that will now partner
with individual inventors to enforce. And why that's sigmaint is their standard of
diligence to accept and enter into an enforcement aistiom my opinion, far greater
than what used to exist at a contingency law pracii¢te second change is | think we
have had substantial reform, if you want to callattfbhhrough the courts system, and in
particular, the eBay decision is a notable decision vhas changed the dynamic of the
threat of injunction. That's has significant effentthose who seek to enforce. And then
lastly, | point to interesting policy experiment theg going on. Google recently
announced that if in fact you sue them for patent infringgntbey're not gonna settle



with you, period, end of story. It is going to trial. NVaow the calculus of, "Well, this
is going to cost me $10 million as the plaintiff to getrtal, and | know I'm going to
have to spend that money," maybe that changes howyaitenn fact, litigate. So it will
be interesting to see if those policies are, in etcessful or make a difference. And
the last balance that | would mention is although lwasherstand the stress that the
litigation budget places upon the operating entities, asifsadee found and shown to
have significant value, either through the litigationgaiss or through the open
marketplace, most of those operating entities, likerd&ioft and IBM that was mentioned
by Keith, have their own portfolio of thousands orstefithousands of patents that ten
years not were not given much respect or value credibiBiyt today, because of the
catalysts in the marketplace, people look at their owtfgimis in a much different way.
So there is a little bit of a counter balance and a v&oegnition that exists because of

such enforcement actions.

>> Female Speaker: Do other panelists have commentsipwerhave seen this growth
in secondary markets over the past seven years, rang, yen years? Jim mentioned an
influx of private capital. Are there others?

>> Paul Ryan: Excuse me. [ think it may be more fureddal. | think Jim and the
other people have been here for a while. You know, Tiegsagsiments, based on its
financial difficulties, went to an aggressive licensingdeicand was successful. And
then, not too shortly thereafter, IBM built a very ftable business out of patent
licensing. And certainly companies like Qualcomm. Orother side, you saw great
institutions like Bell Labs Xerox and Silicon Graphied)o are great innovators, who
didn't get any value for the patents essentially go obtisihess. So if you're got the
largest companies in America wanting to earn a returth@iR&D investment, it makes
sense that midsize and smaller companies are going tevateing to earn those returns.
And | think it focused more companies on what Jim has poougds the increasing
importance of IP as a component of value in any companyg. | think that's the
fundamental issue is you've had a shift in the economhytamow reflected in those

markets.



>> Female Speaker: Are you suggesting a shift in the sofiinaovation, away from
the Bell Labs models toward a smaller entity model?

>> Paul Ryan: | think it's interesting. | think it's bepireinvigorated. People like
Intellectual Ventures with their invention group, compafilesTesera and InterDigital.
| think it's much more logical in an economy to have gpiged companies and
innovation, putting that innovation into distribution chalsnelt certainly worked in the
biotech industry, and I think it would have merit in the teclustry.

>> Female Speaker: Jim?

>> James E. Malackowski: Susan, | think you can find tissvar to your question of
why have we seen all this activity in the last five to years at every cocktail party you
attend. Becaue people will talk about manufacturing haghiefU.S. for China, for
example. And service has left the U.S. for India.d Ahear that, and | look at them, and
| say, "Well, what's left?" Right? And they don't Bavquick response. And what's left
iS not just innovation, because if you innovate andganit protect it, it gets quickly
moved to a lower cost marketplace. What's left ippetary innovation, and that's
what's driving corporate value. And as the market recogitizi¢'s only obvious that it
would begin to trade in other value and invest in thosesasset

>> Female Speaker: Keith?

>> Keith Bergelt: The proprietary innovation -- thisginto open source because we are
not inventing, we're not doing siloed, parallel invendfundamental technology the
way we did 10 or 15 years ago. We are now inventing higihén the stack
collaboratively. And what's proprietary is actually egarticlized above the middle
ware layer, if we think about telecommunications, eteuts and IT. And so it's a
different modality for invention that's occurring, faora collaboration higher up in the
stack, a lot less concern about contamination and mariet fixing and all the other



concerns that we had from an anti-trust standpoint dune80s and '90s. And we are
much -- it's much more of a freer invention environmermt.w8're changing the way we
invent. We're creating attachment points for beyonds#&countries, for the global
economy to actually connect up to be able to allow thedresthe brightest minds to
actually attract capital and allow it to flow over thet, out to the developing world
rather than encouraging intellectual capital fliglatnfrdeveloping countries to places
where capital actually existed where a secondary madsti.e. the U.S., for the most
part, during the '90s. And so we're creating -- we'reqidhis larger macro dynamic
where we're still companies that have a somewhadsioentality. But a lot of
companies are actually participating very aggressivelgisndhanged dynamic of how
we invent together. Far more collaboration, far namerdination and invention up in

the stack, which mean that what we choose to patest mdre limited.

>> Female Speaker: And do your comments pertain to opgneseoftware or more
broadly?

>> Speaker: You think about, you know, your business, younésssiin particular. A lot
of it is software driven. And so there aren't a kathings, as we get more and more
intellectual capital driven to Jim's point, more and nfoceised on creating value out of
innovation and invention, those inventions are occumoitaboratively. The idea, it's
Brian Arthur's view, of increasing returns. One plus plus one equals six, not three.
And that's what's happening in this economy. And it'sadipéd invention and
innovation. And so, software runs a lot of the busribat we look at. And
increasingly, this will break down barriers. Softwane hardware development will
occur through open source model.

>> Female Speaker: Okay. So what are the panelistss iswhether this increased
growth in secondary markets -- is it good for innovatimag for innovation? Innovation
in the sense of getting new products to market. Tracey?



>> Tracey R. Thomas: I think it's absolutely good. Yowknehen you look at some of
the surveys that have been out that say that thentuRéransfer market is about $100
billion, but it represents only a tenth of what it @bbk. | think, you know, the
secondary markets can only help through reinvestmers.pért of our policy, just like it
was part of the policy of the IBMs and other companiks have been successful
leveraging intellectual property to use IP as an investfoeding source for more
innovation. And so | think anything that contributes td tha positive thing.

>> Female Speaker: Do we have to weigh against thaoteof the increased litigation

that some manufacturing companies are facing?

>> Tracey R. Thomas: | can't speak for the manufaguwompanies, and I'm very
empathetic to them. But --

>> Female Speaker: Or any private company that faceditiiiga

>> Tracey R. Thomas: But, you know, | think if you lookla scale of what the
opportunities are -- | go back to this point about maligimg-- you know, the issues
like the litigation issues. People will focus on vailuigs there. If we're able to unlock
the value that's in our economy now, | think what yollifimd is that people militate
toward that. You will see less frivolous lawsuitéou will see better diligence around
future opportunities, as Jim mentioned, because theréaewitiore funding for it. And |
think we'll all get smarter as a result. That doesaamyou'll eliminate litigation. It is

going to be there. But you have to take some of theymadknow, with the good.

>> Male Speaker: And | think | tend to agree with thatirk that these markets
ultimately can be effective. You know, my concerrust that | don't think the courts
have caught up yet with where they are. | think indem't know. Maybe in five to ten
years, when courts are, you know, maybe the damagesrsisuatiange or they
recognize sort of some of the inequities that can g¢¢hink these markets are great. |
mean, | think they offer a great opportunity for investram innovation and investment



in technology. You know, my big beef is that, you knowe, ¢burts are in 1800s patent
law and, you know, we are dealing with 21st century teclgysmd business models.
And so that's my concern.

>> Female Speaker: Keith?

>> Keith Bergelt: | think it's -- picking up on the point tidarcus made -- it's not even
just judicial reform. It's legislative reform. Itsgulatory reform. And it's also the
market meeting those reforms halfway, the market beinghrmore proactive and
involved in recognizing. We talked about free riders. Youtadt on the sidelines and
opt out of your obligation and responsibility to help thegeiss because you've got
record levels of invention that's being filed in thenfiaof patents. And what you need is
the ability to codify what you know so that prior art cenidentified and recognized. A
lot of the problem has been identifying prior art becaigbe challenges associated
with, particularly our patent examination process andimmgations of time and the
employee churn rate. So we have a lot of issuesaiondh. But it's not about looking
over at, you know, looking to Washington to solve the problenisoking to the EPO to
solve their problems. It's the community getting involtele bad patents out, find prior
art, request reexams for patent applications that areialear that you can actually see,
contribute by identifying prior art that's relevant so thed applications don't get
granted. Help to raise the qualitative level. There&saachange going on and, we need
to actually start to infuse the notion that this is -y@sng inventors come into
companies, this is, again, their obligation. It is ngt jnvention for that company. It's
ensuring that other assets don't come into the frayctmbe used negatively by
alternative business models like troll models.

>> Female Speaker: Jim?

>> James E. Malackowski: So can | take a little bithefcounter point of view on the

court system and patent reform? And my experience bdsa/ing been an expert
witness on damages for 20 years and testified at 30 jaty &nd worked on hundreds of



matters. | think the court system does a pretty goodljotink if you look at the
aggregate damage awards for patent infringement during a yego@asum them
together -- are we talking a billion or two? How impmittare patents to our economy?
And if there is a tax of a billion or two, let's sémat half of that is completely bogus. So
there's a billion dollars a year that's flushed awag®@klat the opposite contribution. It
is not that significant. In the cases where I'véfted as an expert, and clearly, I've
worked for one side versus the other, but | get toisien to evidence and see what the
collective wisdom of 6 to 12 individuals comes back wittou know, they don't always
come back with my opinion. But most of the time, iatfall of the time, I'd say they
pretty much got it right. They pretty much understoododiance.

>> Male Speaker: | think you're underestimating the cdistaigh, Jim, when you think
about Laura's point about the opportunity costs thabateas well as fees. The fees are
where the costs go, not into damages.

>> James E. Malackowski: So | accept that. And so dmwou deal with the fee issue?
And | go back to the way that the market is emergingeettirough more sophisticated
diligence before they bring an action through policiks GGoogle that are trying to
address and put an equal risk on the plaintiffs on thes¢ee. So let the market adept.
Again, we're just talking about a transition that's onlydl03 years old of this complete
inversion of our economy. We can't go and start twegkiath all of the laws and rules
to try to fix it as it's maturing. It's a teenagetet It grow.

>> Keith Bergelt: But | still think we still have thesise of prior art, which is an ongoing
problem. And if you have -- you don't have any institiglanemory to speak of in our
patent office. You have got incredibly high employee chates, limited
knowledgeability. These are issues that need to be addnessitutionally. So reform is
necessary. Maybe I'll accept your point on the jud&i@e. | think a lot of proactive
decisions have actually been rendered in last thres.y&at | think we do need
legislative reform of some level, and we do needtinsbdnal level of the patent
trademark office to keep up with the process so that wetr@ist rubberstamping



applications that come through and then creating the foe¢kings like RPX, which
generally takes a lot of troubled assets off the talaleatre what | consider to be one thin

claim assets.

>> James E. Malackowski: So | don't know if we shduddp going.

>> Male Speaker: | think this is the most interesting pathe conversation.

>> Female Speaker: Please do.

>> James E. Malackowski: So | would have a couple resggmto that. One is, my view,
the patent office is a rapidly growing organization. kabthe number of applications
that have been filed over the last five to ten yeausd it is also -- | don't want to say
burden. It is a government organization. Right? Sastdrowth restrictions that are
different than if it were Accenture or IBM. It, tgast needs to evolve and grow. There
was a study that we published in the LES trade publicatigmatent quality over time.
And our conclusion was, if you measure patent quality byctintent of the prior art
citations and a number of other variables that all teasthether these patents are likely
to be maintained or abandoned, patent quality has not dimathisin fact, it's slightly
trended up. My final point on the prior art comment -agine how it used to be where
patent agents had to go look through a library or a bdilesfto find art. Today, Google
alone will give you a global access to possibilitiest hever existed. And you mentioned
patent freedom, and there are other organizations haioav out there attempting to
assist the market in identifying and discovering those sssaehat better patents are
issued.

>> Female Speaker: Steve?

>> Steven J. Hoffman: I'm kind of the new kid on theckloompared to this panel. And

it's actually very interesting. I'm learning a lot tod&ut one of the things that amazes
me about this industry, and this conversation | think reinfoitcgéhere is an amazing



amount of emotionalism in this industry and in this cosaBon, particularly when it
relates to NPES or trolls or whatever we want totbain these days. And so Paul, |
think rightfully, talks about the service he's providingitoall inventors. To me, I'm
missing the point. | guess I'm going to make myself unpoputarthe entire panel. I'm
missing the point, which is, to me, if you own an assegymes with rights, and in the
case of patents, it might be negative rights. Bobihes with rights. And however you
came to own the asset, whether you invented it yoursb#ther you purchased it from a
company as part of an acquisition, whether you just puedhide patent outright, you
have rights to, you know, you have the right to berfiefih what comes along with the
patent. And that seems to be lost in a lot of thwersations where it's, you know, trolls
are evil, trolls are not evil, trolls are doing good dociety, trolls are doing bad for
society. | think that getting to closure on this and mglany progress in terms of the
patent system is going to be extraordinarily diffi@dtlong as a lot of the conversations
are driven by emotional perspectives rather than, ktl@oonomic or legal perspectives.
And | observed, of all the industries I've ever beein imy career, this is by far the most

emotionally driven industry that I've ever seen.

>> Laura G. Quatela: | think that's true, although | wvardomment our panel actually, |
think, having a very intellectual and economically baset/esation today in spite of

some of the dialogue that occurs out there in thedvdvlarcus?

>> Marcus Delgado: To your point about emotionalism, €agr think that the reason
patent case -- patent cases in general can get vetioealo And | think the reason is
that accusation of patent infringement is one of thafid it is not like a -- another
commercial type of transaction or accusation. Ygah,have breached this contract.
Oh, you know, we have ways to deal with that. Witleptainfringement, you are
basically saying, "You stole my idea, and you therefava,know, your people, they
didn't innovate anything." And so that's one of the nessdy | think it tends to get

kind of emotional. And | agree. | think we are keeptrignd of above the fray, so that's
good. And you know, | also agree that, yeah, thereyreliuldn’t be a distinction
between, you know, MPE/troll versus someone else thitairs the assets. My concern



is that, you know, in litigation, | don't think thaketldifferences in the organizations are
really recognized and that the burdens placed on theeatiffeompanies are recognized.
And so, you know, that's my other concern. And thiem, tb your point about the
market adopting, | think that the market will ultimatalyapt. But right now, | don't
know what the incentive is for the market to adophehbn, if I'm -- if | go and acquire
patents, and | know that it costs you X amount of mdadiigate it and that the
discovery burden will be X and | acquired it for A, themay business model. That's
what the market is. There's no inventive for me tadgany further due diligence. And
if 1 know, for example, that in a particular venue 76ftime juries will award -- will
have damages award greater than X amount, that'sesbl to know. And so the market
doesn't need to be more sophisticated. And as a reulhay@ all of these cases that
have arisen. But | do think that it will become morplssticated over time, and | hope it

does.

>> Female Speaker: Okay. Are there changes to thedgsiaim or to any particular
legislative changes that might help lower the cégtabent litigation? That seems to be

something of systemic error in a well-functioning markBtacey, any thoughts on that?

>> Tracey R. Thomas: Yeah. I'll address that kindhdirectly. One is, with respect to
litigation from our perspective, once you are in therceystem, you've lost if you're in
the IP, you know, revenue monetizing business. Becaigaibin is not efficient. It
may be necessary and it may be there to stay, boeitainly not efficient. One thing |
like to say, though, is that to the degree you are able o & more proactive licensing
mode -- and | don't want suing people. We have nevealcsued anyone at American
Express. And we certainly don't have the MPE problemsathitrosoft or an IBM

have. But at the end of the day, to the degree we {irgetves more in a proactive
licensing mode, you find a number of things happen. Oneuisgun patent filings
become more focused because you know what's valuable tegauhat's not. You find
that your diligence becomes better in terms of third paeigrances and other issues
because you know what's important to you and what's nealtg valuable to you. And
so to some degree, you know, we believe, and | think somee companies do, too, that



to the degree you're able to extract value from your @tkelal property, you become
smarter about how to diligence some of these third jstyes and how to address them
by being proactive in your own filings. And | didn't answeur question. | almost feel
that no level of, you know, jiggering the patent lawgdsg to solve the litigation issues.
The better stance for me is to stay out of thgdtion if you can. Easier said than done, |
understand.

>> Female Speaker: Okay. Paul, and also, | would beesited if any panelist have
reactions to whether a loser pays litigation systemlave what kind of affect that would
have. Paul?

>> Paul Ryan: well, certainly from the perspectivsmill companies and individual
inventors. The litigation issue is hard to believerf@ybe some large companies. lItis a
bigger issue for them. They want to invent and innovateyton't want to be in court
with huge companies with multimillion dollar bills. Ttsathe last place they want to be.
And | think the attitudes -- really, a lot of it is amitade. If there's a willingness to sit
down and negotiate, deals can get done. And | think whaleotalk about, quote,
dangerous patents, what does that mean? Or Googleastad, "we don't care whose
patents we infringe. We're gonna take you to the Supreme.'Cdimat's not a good
attitude in terms of licensing and respecting other peopltehectual property. | doubt
they would want people to do that with their underlyingliatéual property. | think,
certainly, any way we can improve the judicial systdma,expediency, specialized courts
that can move more quickly. | think the biggest issu@me. Many young innovative
companies now have watched their brethren be dragged thitmeigburts for five or ten
years and gone bankrupt. Our testimonials sitting outsitlatvest to that. And large
companies can play hardball. They do have lots of maral they can outlast small
companies. So | think anything that would make the judsgistiem more efficient

would be encouraged and would be beneficial to the smailiesnti

>> Female Speaker: Keith?



>> Keith Bergelt: | just had a small response to Pathink there's a fundamental
assumption in what you are saying that these patentakaleand have substantive
claims. And I think the system allows for one thinlao support litigation. And to
make the litigation go away, which is the normal ultiengesponse to avoid going
forward with litigation or to eliminate litigation's neag its head. The bar has been
lowered so that reform is needed to allow for requ&itestance to support these
litigants. So that the actions are not one IP aggretjadb acts as a troll doesn't have 30
or 40 lawsuits going concurrently and is in the businésgation avoidance payments.
We need to get to the point where we're actually lookirsglastantive lawsuits based on
real value that's being conveyed. We talk about this igatviodel. We have to have
something that we're enabling, not one thin claim to maféitiency standards that are

so low right now that there is no bar for litigatimnoccur.

>> Female Speaker: Jim?

>> James E. Malackowski: So | have a thought exeroisdigcussion purposes only.
This is not necessarily my point of view. We've talkbduw the fact that the litigated
awards have totaled maybe not that significant, buhi'drictional cost of the litigation
itself. And | would propose as an exercise, that's oka&y.litigation be expensive
because | don't know that you want to encourage, ontidtbe all happy if an inventor
knocked on your door and you could snap your fingers and yauirent of a jury
tomorrow. | think let the market become a more edfitiway to transact intellectual
property rights and leave litigation to be a painfult fdution for everyone.

>> Marcus Delgado: Yeah, | think that may work. Butihk that the problem is there's
a disparity between the costs on both sides, paatigulwhen you have contingent fee
attorneys on one side of the equation, so there'steésezero costs for someone to
bring a case and, you know, millions of dollars for theeottompany. But | do generally
think that that -- that may work. To the question abdutvypes of reforms are --

would be helpful, I would say I think there are many, Hubiding up a couple. One is
one we've already touched upon, which is the valuatsureithat the courts can't seem to



really resolve. | mean, we've had a special appeltaid fust for patents, and they have
not been able to resolve this issue. Chief judge Michedletioned this recently and
said, you know, that we need to figure out a way to vdlaset things or we're going to
have a problem. The other issue that we face somvohes use based damages and the
fact that we receive a lot of products from vendors\emiors sell us products and we
use those products out in providing services to subscribershan also provide
indemnity obligations to us. And so when we get sued, théorenow is in the position
of defending us. But they're defending us on a use base that&ivolves our -- how
much the product is used versus the model that they expebtadtiaey sold us the
product, which is, "We sold it to you for -- it costs timach. We know how much that
costs." And so I think that it would be nice if we cogé&t some resolution around the --
"Well, what's the proper model here?" And | think iyeu know, the ultimate cost to the
vendor is pretty high and may actually result in lesswation. They may not want to.
It's too expensive for them to produce this piece of equiprhehey're dealing with a

use base model, ultimately. So I just think that'ssand that would be nice if we could

resolve.

>> Female Speaker: So that's an issue of patent damataewaro identify what you're
going to apply, for instance, a reasonable royalty dartags a base.

>> Marcus Delgado: Right.

>> Female Speaker: Okay. Laura?

>> Laura G. Quatela: | guess, for the record, when leagriéh Jim's view that lowering

the barriers to litigation is probably not the directiorgo in. Giving only one example

of the distractions we've been describing here todayagine how much worse it gets if

everybody can be in litigation all the time. Innowatfalls by the wayside at that point.

>> Female Speaker: All right. So you have loweredct®t to both sides, you've
lowered the cost to both sides. So it cuts both ways?



>> Laura G. Quatela: Right.

>> Female Speaker: Okay. Any reactions to a proposal ®mdé&ser pay system in
patent litigation? Loser pays both sides' attorney féegbody support or deny that --
or reject that idea? Looks like we don't have a -- taoynthoughts on that. Yeah?

>> Male Speaker: | don't think you will get a lot of supgortthat.. | mean, | think it
sounds -- it sounds good and that it, you know, people wolhh people with really
meritorious claims will bring these actions. But | thinwill -- it probably would limit,
you know, a lot of small inventors from ever botheriognhovate in the first place. And

| don't think it will get a lot of traction.

>> Female Speaker: The idea of transparency, someamémex earlier that it's
sometimes difficult to tell, for instance, Intellaat Ventures owns, although the question
is not meant to be directed at any one company. ii8 thproblem with transparency in
the sense of who owns what at the level? Steve?

>> Steven J. Hoffman: Yeah, | think it's straightfordiaBy definition, that makes the
markets a lot less efficient than they might otheeviias. And | don't blame IV for not
wanting the world to know what they own. But the mofermation about who owns
what, what transactions occur and what pricing occumamséactions, a lot of problems
we are talking about today become a lot more managebtiém't think that there's a
solution to that, however, because | don't think ifpisrapriate or possible to force a
company like IV to share the 20,000-plus assets they héseot in their interest to do
so, and | can't imagine why they would agree to do so. Heue's clearly some
inefficiencies in the market because of that. Thatgood.

>> Female Speaker: Jim?



>> James E. Malackowski: The other transparency thaewiebught a lot about relates
to the marking issue. And for those of you who have Heepatent reform bill that's
come out of committee, it has a provision allowingrinéé based marketing. Because
today, it's really not practical to put patent numberpraducts or brochures when those
products contain hundreds or perhaps even thousands ofspagewt from our
perspective, getting that information to the market sothigamarket can understand, one,
which patents are being frequently used, either by large salume of the owner or by a
broad licensing model. And two, just how many patergsnbetimes takes to put a
product to market, such as a PDA, for example. Andaioitiers of fact will get an
appreciation that yes, this may be a good invention, 'budrie of a thousand that are
needed to manufacture this product. And so I think thatrdwagparency will help a

great deal.

>> Female Speaker: Any reaction to a proposal that wealdire registration with the
patent office of just even who owns the patent? Tine party and interest rather than the
shell company having some kind of registry of that inforomat And then, beyond that,
any reactions as another level, there have been pilspgosectually record even the

terms of the transaction. Why or why not would thaalgwod idea? Bad idea? Even
possible?

>> James E. Malackowski: I'll start with the commeémthat | don't know that having an
identity shielded, whether it be by an aggregator, or indanainufacturing concern, is
really that big of an issue or a problem. It's a cugosBut there are legitimate business
reasons for an operating company to not necessarilynassigatents to its brand name.
They're developing technologies in areas that they damt the competitors to realize.
Perhaps the inventor name will give that away anywaysifBhey want to try to protect
that as strategy, they should have the right to do so.

>> Steven J. Hoffman: And to the second -- the sebaifdbf your suggestion, | should
think it would hurt the market. | think it would make the kedra lot less transparent,
certainly a lot less efficient if companies had to réwdaat they were buying or selling



and what the terms were. | think a lot of the traneastthat occur not in the auction, but
in private auction, are between buyers and sellergithabt want the public to be aware
or the competitors to be aware of what they're doing.lAhahk you'd actually slow
down the market. You would make it a lot less efficieviou would make the
reallocation of capital, which is what this is all abdhappen a lot less efficiently if you
force companies to go public. | think that there would béefaer transactions under

that circumstance.

>> Female Speaker: And can you spin that out, why thay d@ant others to know?

>> Steven J. Hoffman: Yeah. You know, | think the basason is that when you sell
patents, you are actually making a comment about taeegtr of the company, that you
are no longer interested in this business, or thdiateme less valuable. When you buy
patents, you are making comments about what you plan og ohoihe future. And |

think that kind of strategic information is something tt@inpanies are loathe to have
public and will not share. And I think if they're forced teka that information public,
they will transact less frequently. And I think thathelhmage the efficiency of the
market. It's just about keeping strategic secrets.

>> Female Speaker: Okay. Keith?

>> Keith Bergelt: Public companies -- | think the areaneh@otection is needed and
where there is -- there are already built-in mateliy clauses, in terms of requirements
from the FCC. Anything that's material has to be reporto if there's a settlement, if
there's a windfall, the revenue source or the outfource has to be provided so that
public company investors are protected, which is really thagpblicy argument to be
served. And | think that's -- that's the overarching suent for me.

>> Female Speaker: Marcus?



>> Marcus Delgado: | would say in litigation, there cooddmore transparency. This
should probably be clarified. With respect to what @&B\paid for a particular asset,
and what settlements were reached, | think there enei@le of policy issues here. One
is, if that's known, the court can use it to determinettér or not this is a fair demand
that's being asked by the MPE. And then, the secondtisidray companies, their
business is litigation. | mean, they have gone intobusiness of essentially litigating.
And so why isn't it fair to ask, well, what other setians have you reached in
litigation?

>> Female Speaker: Can you get that through discovery?

>> Marcus Delgado: Usually not. | mean, usually you agat'it through discovery.
Courts will tell you that that's not -- that evidense'tirelevant here, or won't allow it.

>> James E. Malackowski: Or in many cases, you cait flgbugh discovery. But your

experts aren't allowed to rely upon it anyways.

>> Marcus Delgado: Right, can't rely upon it. Correct..

>> Keith Bergelt: The fact sets are different enouwtt it's -- it gets back to the whole
issue of valuation. Are you comparing apples and applex2auBe there are -- very
often, it's not just the same thing that you're lookingdspecially if you're a large
company. You may be looking for some in kind value. You b®jooking for JDA,
market access. You may be looking for other technalogpme in. You may be
looking for some other agreement and utilizing your paterifgdio for different
purposes with different targets.

>> James E. Malackowski: Can | just ask you, why wihay pay for the asset is
relevant, as opposed to what the value of the asaatlisvhat the value is to the party
using the invention? Why does that -- how much the MPBqgafe asset matter, in

terms of the court's decision in your opinion?



>> Keith Bergelt: Because it's -- it should be evidemicperhaps what | should pay is --
it's evidence of what someone paid for it in the marketpl Which is | assume
somewhat relevant to valuation. And so, therefora,lgmw, if you're asking for -- if
you're making a demand upon me, | should probably know tidah@ve that information
just from a valuation standpoint. | mean, it is preshlgnewo people, you know, and
arms length of the transaction in the marketplaceesom purchased it. That, to me,

would seem to be relevant.

>> Female Speaker: Okay. Laura?

>> Laura G. Quatela: Well, | think Keith mentioned itlieg. But this is of the reasons
that initiatives like patent freedom are gaining tractinere private initiatives are
attempting to discern this information where it can't igdzé found through discovery.
That's one point. Point two is -- what is point twdRe transparency issue. | think that,
you know, we have embraced as a society the notidreafé¢ed for confidentiality in
M&A transactions. And increasingly, in my experiencéeveas IP used to be on the
fourth or fifth page of the due diligence list as a conaeM&A, it's now the driver of a
transaction. And so, to increase transparency arohatl @@mpanies are doing in the IP
space means you longer enjoy the confidentiality of ytrategjies or tactics and your
competitive plans. So | really am fearful of any regoily push to increase transparency
in that regard.

>> Female Speaker: Okay. Tracey?

>> Tracey R. Thomas: Yeah, | don't think transparemnoyrad specific buyers and sellers
and their terms is as critical as the need to haverbgtys to aggregate information. I'm
a big believer that the more aggregate information we hal allow us to make better
decisions, do better benchmarking as we go through thetimaton process around
intellectual property. So | don't think the specificuyamow, transparency around



specific deals is that critical. But we do need bettechanisms for aggregating

information about deals and transactions.

>> Female Speaker: What kind of information do you warstggregate and do you have

any suggestions of any mechanisms?

>> Tracey R. Thomas: That's a great question. You khtmek at it from two
perspectives primarily. One is, you know, even having inftion so that you can make
internal decisions, you know, how do companies make spéei€isions about how they
were going to transact around intellectual property? Aatlsthot what we're talking
about here. But that type of information is very cati One of the biggest barriers to
leveraging intellectual property in many companies is yi,know, how do you sell it
internally to your business, your finance, your legal peppDne of the biggest things we
come up against all the time is brand issues. And thene anacro level, clearly having
aggregate information just about, you know, what pateetsvarth, you know, thanks to,
you know, auctions like Jim's, in general, just having tyja of data allows you to make
better decisions. So | look at it at a micro levehternally within companies. We need
better information about those processes and what's hagpaternally. And then, also,
with respect to issues like valuation. It's going t@tidgcal.

>> James E. Malackowski: So it's interesting. If gouo our website and you search,
you can find the sale price of every patent ever saddiction. And as | speak around the
country, | have always made this open offer to othetisarroom, corporates or MPESs or
the like -- send us the data of what you sold or boughdrid we'll publish it. | have not

gotten a single submission.

>> Female Speaker: All right. Marcus? Do you haverarnent? No.

>> Marcus Delgado: Oh, I'm sorry.



>> Female Speaker: Any other ideas on what informationdvoe useful to have and
what mechanisms to get it? Should it be a governmguotatery mechanism? Are you
suggesting something else, let the market bring the infasmé&iith? | got -- okay,

Tracey?

>> Tracey R. Thomas: Well, I'm going to be biased hétalked in the beginning about
an IP zone that we were working to create. Whenewsegnize that there weren't
efficient -- there wasn't an efficient marketplacgeo the type of information that we
need. So a big part of this zone hopefully will be th&ection of information. Now,
companies will have to be willing to do that. So thegweng to have to see value on the
other end, and that is in the exploitation of intelie¢ property. At the end of the day, |
don't know if government regulation is the right way tatdd think you're going to have
to find willing participants who have an economic incentwelo it. That is, we'll get
smarter about doing transactions if we participatéis And there's a trusted source
where we know our specific information won't be reveatethe public.

>> Female Speaker: Okay. Laura?

>> Laura G. Quatela: Well, | think that the market isndoa good job of bringing these
tools to bear. |think Jim has been a visionary and teadbat regard. As | said, he's
got Patent Freedom. The new Stanford IP database isdewalcollection of very, very
useful information, the types of initiatives the Tracegntioned. | think all that is
happening is actually quite exciting. So | personally dor'tise need for government

regulation so much as just continued creativity in theketpface.

>> James E. Malackowski: Just to temper that withesceal data, so Patent Freedom is
a great company. Patent Freedom has two basic obje€ness to share data with
operating companies about who these MPEs are, anghediiorganizations and who
owns what. And it's, | think, very valuable in that retpelhe other objective of Patent
Freedom, though, was to create essentially an onlinencmity where operating
companies who were threatened by the MPEs could shareitlatane another, and so



they could at least understand, you know, whether theg alene or whether there were
other people dealing with the same issues and learn frerarather. Most of the
members of Patent Freedom have taken advantage ofdthedit -- you know, the date
about who these MPEs are. Almost none of them hetvally shared information, even
on a confidential basis, about what their own expeesneere. And so, you know, |
think that the kind of data that Tracey and Laura are hapfkir, | think it's incredibly
important. | just don't see operating companies on tlwar sharing that kind of
information. It's just too proprietary, and Patent Boge | think is just one data point
where it's an easy, confidential mechanism for sharingimisof information and
nobody's taking advantage of it, at least in the otifnestory of Patent Freedom -- or

most of the members.

>> Keith Bergelt: It's facilitated in formal dialogbbetween members. And even though
you don't post information, as we are a member, wenstilfeach out to other members

and coordinate. So --

>> Laura G. Quatela: And it's launched even more inigativT here are a lot of
underground conversations going on among groups of comparsesttthis data
sharing. Maybe it's not ready for prime time or tlej know, the light of day yet. But
that is happening.

>> Tracey R. Thomas: And I think if there are econoimientives behind it, right, so at
the end of the day, by sharing this information, we'lltble o better exploit our
intellectual property. | think that's the process f®mgoing to have to take. And then,
you can genericize the information -- that's when bkps the information in the
aggregate to figure, you know, accumulative information eaveloy powerful in
discerning trends, and opportunities. And so, | wouldn't disabant You don't actually
have to know that American Express sold patent "a"Xodbllars. In fact, that's not
going to be that valuable, because that patent is iniyetemgue. So it's not really going
to tell you that much about the other millions of patéimés$ are out there. But the

cumulative trending I think, you know, would be very valuable



>> Female Speaker: Laura?

>> Laura G. Quatela: Well, Tracey touched on it. Bahglwith the sort of private data
sharing, comes a private market. So there is a -nk thremarkably increased sharing
among companies with like interests in the patent spliteio own IP, for whatever
reasons. You become familiar with what one of yalieagues in a patent freedom or
somewhere else is interested in and you call them stpiflien you have something to
sell.

>> Female Speaker: All right. Tracey mentioned cutiwdagenericized data in the
aggregate. Is there any role for government to justatadied aggregate information? |
have -- | scared you by using the word "regulate.” | dideamto. Tracey?

>> Tracey R. Thomas: There's always a role for goventmBut, you know, | think
what you will find is from the efficiency standpointuki happen to believe that private
entities with an economic incentive will probably doedtér job of it, just because they
have more resources, not because the government, you éaotwlo it. But that's my

personal view.

>> Female Speaker: Laura?

>> Laura G. Quatela: And academia --

>> Laura G. Quatela: -- certainly playing an increaseel with as an example, the
Stanford tool.

>> Female Speaker: All right. Well, that gives us a geegle to the afternoon. We
have an academic panel this afternoon. We haven'tve Wweén talking about this
patent market which, | think you could have listened to sdrtieisoconversation, as if
individual patents were being bought and sold. How oftdmisthe case, versus huge,



entire portfolios being bought and sold in one fell swodp® how does that affect the
operation of these markets and why is it? Is it happ@nMbny is it happening? What's
the value of a portfolio versus the value of the indivighzent that drives companies to
accumulate portfolios? I'm throwing out a lot of questiat once -- only to try to
understand better the role of portfolios in this marBien;?

>> James E. Malackowski: So | would say you describek éadls of the spectrum. On
the one hand, you have the individual asset. And ¢ided, you have the entire
collection. But what the market is dealing with mostheftime are what we call
families. So a particular inventive technology, thatrhave a number of U.S.
international patents and applications that all go tagetbllectively and are transferred
as a group. And the reason you need that is, cleagguibought one member of that
family but didn't own the rights to the rest, you haweery limited right. And today, |
don't think the market is yet efficient enough to extfalttvalue or anything close to full

value if you start to sell entire portfolios of tenglodusands of patents.

>> Female Speaker: All right, Keith?

>> Keith Bergelt: You also want applications in your fsbecause that gives you
extensibility. So when you buy a naked asset, if itmsically there's no ability to
extend and leverage it. It's far less valuable and itrttoef$er the protection against
picket fence strategies and other kinds of nefarious aplpesdo attacking your patent,
which may be underway at the time you purchase it. Andrgay be aware of that. So |
think it's important that, up until now, where we had fgrsirategies that are rather
traditional, it's very important to try and buy familie&nd there's more value to smart
buyers in families, typically. But in the future, vilvee can expect to see are fewer
patents and more hybridized family development, wherehgoe a core patent. And
then you have -- contemporaneous with that, you haeeiesf defense of publications
wrapped around core patents that give you the same protksteds at a far lower cost.
And in that case, the core patent will, five yearsnfraow, ten years from now, will sit on
its own if it's not supporting products and services in thgkeat that that company has



and they look to jettison it. You'll have the same praiast but you'll still be buying
only one asset. So it's an interesting shift thatewe'the middle of now. But many of
the leading companies in industry, particularly in tecl,shifting away from pure play
family development, and they're shifting toward these dyted approaches that are

more cost effective, utilizing defensive publications.

>> Female Speaker: Okay, Steve?

>> Steven J. Hoffman: | agree with both Jim and Kettbi®ments. But one other thing,
which is, there's just purely a process of trying to ggttid of some of your less good
patents by combining them with one or two really good patehwsl you know, there's
nothing wrong with it. There's nothing cynical abowtthBut that's the way companies
can sell bad patents. Right now, you cannot sell anytitimgr than really good patents.
And so, the only way to get rid of your less good patemthout being pejorative, is to
bundle them with a couple of very good patents.

>> Female Speaker: Is the value of that group the valtleeaine good patent, or does
throwing in the bad patents add anything?

>> Steven J. Hoffman: To a large percent, | meargulen't say 100%. But maybe 80%
to 90% is the value of the good patents in the group. | hedmously every sale is
unique. But it's driven by the value of the really goodmata the group.

>> Keith Bergelt: They could all be good. But it's justthink the better term is
fundamental, where the fundamental invention is wheyeu know Steve's point, that's
where most of the value is. And then you get the bdoaktackling of the family
development. But Universities, you talk to somebody el8ut Universities are also an
important area and government can do a lot there, beBayseDohl is an obstacle to
Universities wanting to dump significant numbers of pateBist because of overarching
concerns around running afoul from future funding from goventjtbey don't have a

vehicle to sell, so they have to utilize awkward, cumbeesprachanisms such as



exclusive license with a right to sublicense with rgédy with trolls. And so Bayh-Dohl
is essentially a problem, in that -- to the exteat thlot of Universities thought that they
could replicate what Stanford did in the '90s. Compketare. There are dozens of
Universities who are holding onto assets that they wiowlel to jettison, but they can't --
they don't want to abandon them, because that's bgsacediquivalent of an indication

of complete failure. They would like to get returns, ttnaty're stuck in between, because
Bayh-Dohl restricts you from selling only to patent manag@noerganizations. And
there's no definitional work, in terms of what a pateanagement organization is. So
that's a Washington issue that would help Universities althe secondary market,
because there are literally tens of thousands of {sati&pped inside American

Universities.

>> Female Speaker: Steve, when you said fundamentatgateae you thinking, those
patents that can't be designed around those patenssrohger validity?

>> Steven J. Hoffman: Yeah, | wasn't actually -- hd 8&andamental, | did not. | agree
that fundamental is one of the ways that you can take know, some valuable patents
and package some less valuable ones around them. Whdrgbedipatents, I'm

thinking about the non-operating company buyers. And wWieatre going to look at, in
terms of buying a patent, is patent that is defensibliagation that has -- will withstand
re-examination, if that's the tactic that the defemgparty takes. And so I'm looking, you
know, when we're talking about selling a patent to a nomatipg entity, their valuation

of quality is in terms of litigation quality and defensilyilitNot whether it's
"fundamental.” I'm not trying to justify their behavionderstand me. But that's the way
they look at a patent, in terms of "is it a good patent,valuable patent?"

>> James E Malackowski: Good enough.

>> Female Speaker: Is that a validity issue or a desmigund issue or both?



>> Steven J. Hoffman: It's all of the above, plisstite size of the market that potentially
applies the patent. It's how well constructed the daine, will they survive litigation,

will they survive re-examination? So there's a setitdréa, in terms of the value patent.
But it has to do essentially, how effective will thas in an assertion strategy? How
likely am | to generate either damages and/or royatftiesssert these patents? And how
big is the market.

>> Female Speaker: Okay, Jim?

>> James E. Malackowski: So | would like to come back tomment that Steve's now
made twice, about the notion that its valuable patesthigher quality patents that are of
interest. And if they're not high quality they are ndeable. And I think he's right. And
whenever you have an emerging market, there's alwayss@nef a pendulum effect.
So when the patent marketplace developed over theVasgdars, we saw a surge in
applications first at the PTO. And maybe a lot of thias driven by the dotcom
adventure boom. And then we saw a surge in acquisifon. | think it was mentioned
where any patent in this category, there was somebodierat who had a real interest

in considering to buy it. That's changed. Today, ittbdse a patent of very high quality.
And coincidentally, last night, we were having a conw@eaat dinner about how the
prosecution efforts of the PTO have now trended dowaulmse owners, both for | think
that reason, as well as the economy generally,dbay want to pay for and prosecute
patents that don't have value. So that flight to gutiiat we're seeing across the market

iS, again, a natural evolution or a maturation of whetfgpening.

>> Female Speaker: Laura?

>> Laura G. Quatela: | think there's a geographic aspebistas well, because there's no
doubt that, in certain geographies, quality is more impgréam in others quantity is
more important. And as the pendulum has swung, | thinle imathe United States, Jim,

| haven't seen it swing too much in Asia, where quargistiil really a supremely
important factor, in terms of the size of portfoliorgeimarketed.



>> Female Speaker: Marcus.

>> Marcus Delgado: So there are a couple of reasonsdhatf lend themselves to --
lend themselves to licensing portfolios, rather tham@leipatent for us. One is that
currently, the Courts don't -- Courts allow you to su®o@ patent, lose, and then bring
another lawsuit on a related patent, whether it'stambiated or not. There are no
remedies for us to sort of force you to bring all ofblated patents together in a single
lawsuit. So if we're going to license, we probably &hdinense the entire portfolio. The
second is what | call the "schmuck factor.” Which i$ lifense something from you,
and we're all happy that we did this license, and you sukenaext day, | look like a
schmuck. And so, you know, it's like I'm not gonna do thaan't go to management
the next day and explain to them, you mean the compahwthjust paid "X" amount of
dollars is now -- we're in litigation with them? 8wt also sort of pushes me towards a

portfolio type of license rather than single patergrise.

>> Female Speaker: Okay. How important is this quantityugequality issue? How
important is the quantity, the size of the portfolio asderting it, asserting that portfolio
against a competitor or a potential licensee? Jim talkdeibeginning about the big
stack of patents, and is it really possible to plowugfothem all, and do a good
assessment and decide which ones you need? How dokthatl play out, Steve?

>> Steven J. Hoffman: Just one quick comment, whi¢hhsk that if you look at
intellectual ventures, that is their strategy. Tlses@ns saying they are slowing down
their acquisition, and they're only buying high quality thisgiéin there. But they've
definitely adopted a volume strategy with the expectatiwat if they come to the
company and say, I've got 300 of them. How much do you wéttat least one of
them is really good, they get licensing revenue. Andrsy, are clearly betting, and time
will tell whether they were right. They're clealgtting on a volume strategy and they're

the biggest player on the market.



>> Female Speaker: What's the ability of a potentialngét, a manufacturing company,
when facing a threat, or perhaps IBM, here's my portfdkothere any option to play?
How reasonable is it to plow through the 500 in the portf@@D you mentioned and see

whether they are all necessary? How are companiéegleath this problem?

>> Speaker: It's a very expensive endeavor. | don't kroswelse to put it. But it's an
expensive endeavor and probably not an incredibly pradiieal So you've got to
weigh, you know, those costs, versus the, you knowgdkeof licensing, the cost of
litigation, you know, I've faced that situation, where'we had to look at pretty
significant portfolio, and it just wasn't, in that pauiar instance, it just wasn't practical
for us to do it. So, we had to look at other options.

>> Female Speaker: And what other options?

>> Male Speaker: License -- well, just look at therising cost, just look at the litigation

cost. It's -- | don't know what else you really cin

>> Female Speaker: Laura.

>> Laura G. Quatela: | think it depends whether you dealitig® or another operating
company. If you dealing with another operating company agdbme with an
expansive portfolio they look at yours to see how big yaur®Vith an MPE, if you're
hit with a variety of patent families analysis is vaigh. It's sometimes necessary to

settle because you can't commit the resources to it.

>> Female Speaker: We've had a couple mentions of cagbriaughout this
conversation and recent changes in the Courts. Jimtioned eBay. | think the
MedImmune issue came up, but wasn't discussed. How é&dBrivhune changed the
dynamic in this market? Medimmune and also the SThtreleics decision in which it's
much easier to bring a declaratory judgment action, whditensing negotiations? Has
anyone had direct or indirect experience? Laura.



>> Laura G. Quatela: For us it's stymied discussionu'réabsolutely afraid to have
discussion now, which is a bad thing, | think. | alwayfgrto have discussion rather
than go to Court. But if you're fearful of having dissios, it's just --

>> Laura G. Quatela: So, as the patentee, you're fedifiaving a discussion, because
of the potential licensee can then bring then the Btibre

>> Laura G. Quatela: Either way, the patent or therpese there's consideration on both
sides but really makes what used to be a much moredmeimd conversational type of
practice much more litigation based.

>> Female Speaker: What is the concern from the patdicensee's point of view?

>> Laura G. Quatela: Well, the potential licensee'stpafimiew -- well, | guess | defer to
Paul on that question. | think that the considerasaaround how you style your
approach, and how expensive that's going to be.

>> Paul Ryan: The biggest impact to us, it's driven momdlmmpanies, universities
and research centers to us out of fear, if they wetnthe way they used to with a normal
licensing proactive program that companies could file agdiest in multiple districts,
and basically be a very expensive proposition. Sonktikis had that effect on our direct
approach. We used to always go out and voluntarily @rtediscussions with
companies before filing litigation. And now, we advise partners who come in, given
the risk level, that we not do that. So, it does thdlconversations, it's usually not a
great way to start a conversation by filing a lawduit, that's kind of what we had to
transform to. We try to engage companies as quicklyeasan, saying, sorry, but we
had to protect our own interest, but we would, very mughguflike to, entertain
reasonable licensing discussions. So we try to breakanaer down as quickly as we
can. It's normal reaction to anybody. | think it getsk to emotional issues that Marcus
said, if you've been sued, it doesn't tend to -- you tadmattionally. Sometimes, | think



people feel they're being accused of theft. It may noédig, it might just be that you're
using somebody else's property, not that you knew you ugng it, or took it
deliberately, but there's somebody else holds patensrigdut there's no question that
really chilled early staging marketing rights and madanheket less efficient. And it
actually runs up the cost, because if you're afraid,sasadl company to even have the
conversation, then you have to engage legal counsel angaww transaction cost to
both parties have gone up.

>> Female Speaker: Any way out of that?

>> Paul Ryan: Reverse the decision.

>> Female Speaker: Anyone have a suggestion?

>> Speaker: Okay.

>> Female Speaker: EBay and injunction issue, has thaged the dynamic and

discussions or the amounts paid, Paul?

>> Paul Ryan: The biggest effect it's had, | think, isnmovation companies. It really,
unduly, penalizes innovation companies for no particelason. If you're in the business
of purely innovating and know you don't want to market asttidute, then why are you
penalized for being that innovative company, and obviatsiyleads to compulsory
licensing and leads to less invention. | think it wasden't know how many injunctions
there really were in the United States. Was thidy@dbig problem, Jim?

>> Jim: | don't believe --

>> Paul Ryan: | think was more of a statement aboabecked earth policy, than it was

to address a major problem. I'm not aware of a wholeflmjunctions that occurred in
the last 15 years in the United States.



>> Jim: | don't know if you saw a whole lot of injurats but clearly, the threat of the
injunction led to the implicit settlement immediatelfger the verdict in virtually every

case. Because it was not just about the verdictwbat's going to happen tomorrow.

>> Paul Ryan: Uh-huh.

>> Female Speaker: It's certainly driven a lot of litigatiowards the ITC. The trend is

clear.

>> Do you see that trend increasing?

>> Male Speaker: | don't know if this is true or not, lngad somewhere that actually,
the number of injunctions hasn't gone down significanfiize number of injunctions that
have actually been granted hasn't decreased significartit's just a report | read
somewhere, and | can't substantiate that, but -- | this's because of what we were just
discussing, is that there wasn't a high number of injonstentered per se, in the past,
because the cases were settled in the interim géitheerdict, when that would have
been entered. But now, we're starting to see a nuofloases where the judge is
focusing the financial experts on, "okay, here's the redde royalty for the period of
infringement, now we need a second analysis and in sagss, a distinct and different
analysis of what should be the compulsory licenseguaiteg forward. And there are a
number of cases that are now explicitly going intd issue.

>> Female Speaker: Any sense whether eBay has lowetketnsett amounts or lowered
licensing amounts when a nonpracticing entity is involg@ patent owner? Is it too

early to tell, or do you expect it to have no effect?

>> Male Speaker: So, what I've heard in the market drad Wwould echo what was said
about the pure innovative company, it does put them in igudifituation. But as far as
the NPE, I've heard mixed results. NPE's saying in filir$, is okay, because now the



court is going to help me facilitate a fair license goat, where before | just got into
another argument over that amount. So | don't knowitthahade a huge difference or
the consequence was as intended.

>> Female Speaker: We're getting near the end, sardiivtbut any other comments
about any of the other recent important core decisidrigte's been Seagate on
willfulness, for instance, Quanta on exhaustion, Bitsksubject matter patentability.
Have these had any real effect on how these marketsparating and how the
evaluation is done, or are they ,perhaps, more imgartanlitigation context? Or is it
just not coming up? Is that why we're not getting an answnd things are going on as
they have been? Allright. Okay. Laura.

>> Laura G. Quatela: Well Suzanne, when you and | talkeabw that | raised Quanta
as a conundrum. And I guess what | would say about weddome additional judicial
guidance as quickly as possible. They make the prospiotmsing and how to conduct

a licensing practice rather confusing.

>> Female Speaker: All right. Tracey.

>> Tracey R. Thomas: This is kind of anecdotal, bunl @atainly say that KSR and the
abdication of the teaching suggestion motivation test&fsmade me lose confidence
in some of my abilities, because | remember as a yossurgte drafting patent
applications, many times teaching a way, or arguing thatwamiion taught a way to
overcome an obvious challenge and now not really unaelisgawhat is the standard.
So in some cases, some of these decisions, maybaantdlyt have created more
uncertainty. Same thing with Bilski on a couple frortseally didn't answer a lot of the
guestions that I think it was intended to around the tramsfbion issue, and around the
machine implementation. You know, right now, | couldeltyou what degree of
machine implementation is necessary to have a businesssgrclaim be declared
patentable.



>> | just can't tell you, you throw one in and hope fa best. That's just anecdotal from

our perspective.

>> Female Speaker: Is it the concern then, with KSRilski or any of these decisions
the current uncertainty, or is there a concern viighsubstance in that we have in some
of the prior hearings heard fear about the future, hedrdon't know what the situation

is -- which suggests the uncertainty is a problem, rakiaerthe substance, any reactions?

>> Male Speaker: The uncertainty is a problem, becausstamty leads to litigation.
And that goes right back to the whole purpose of whaewalking about, which is an
efficient marketplace which creates certainty on issike valuation, so you can avoid

the courts and these issues. So, | think the uncertaiathig issue.

>> Female Speaker: Okay. Any other reactions or cainiglabout the substance or just
the level of uncertainty? All right. We're aboutttap up, then, give everyone, if there's
any final comments anyone would like to make while weilleos the record, give you a
last chance. And if not, | will say thank you very mucThis has been very illuminating
and helpful to us, and we very much appreciate your tWe'll be back at 2:00, where
we have some of the academics doing some of the cetipg thinking about these

issues. Thanks very much.

>> Thank you.

>> Male Speaker: Thank you.

>> Male Speaker: Thank you.



