>> Susan DeSanti: To begin this afternoon, we hawetpresentations that will address different
forms of public funding, or subsidies, that have been ussdgport the gathering and
dissemination of news. To the surprise of many joutisakisere actually is a substantial history of
government support for the news, and we have found three peloplean really help us put that

in perspective, and give us some real data to work vitfst, we are honored to hear from
chairman Ruth Y. Goldway of the Postal Regulatory Cassimn. She was first appointed by
President Clinton in April 1998 to the predecessor agencydbtal Rate Commission. She was
twice reappointed by President George W. Bush, and in August i2@@fointed by President
Barack Obama. She is the longest serving, full-timaateconfirmed presidential appointee
within the Executive Branch of the United States govertpae that, in itself, deserves an award.
| really can't imagine how you've done that, but it cleapeaks to your talent and perseverance.

Chairman Goldway will discuss the history of postalgaigal subsidies.

>> Ruth Y. Goldway: Thank you. Thank you, Susan. It'solegsure to be here. I'm going to
have to take that out of my bio. It just reminds mbaa# old | am. I've been around so long. I'm
really delighted to be part of this workshop, and to havemeected with Jon Leibowitz after many
years, and to find many areas in which the FTC and teFRegulatory Commission can work
together in the future. Today's workshop -- | feel abitty, because I think the other two
panelists know as much as | do about the history of psghsidies, but for those of you who may
not be as well briefed as they, I'll do my best to doraey of some of the history of the nation's
post, and its relationship to periodicals. The post amghtess share an impressive common
ancestry. They're both pillars of the founding demaocthat we call our home. Both the U.S.
Constitution's First Amendment, which requires freedéth® press, and article 1, section 8,
which gives Congress the power to establish post roadscataffices. The Postal Service is the
only nationally-owned government monopoly in federal governmeéfe have some areas like the
TVA or rural electric co-ops, but it's the only natiogavernment-owned monopoly. And it's as a
result of the article 1, section 8. Of course, Bankilin is it is the personification of this
relationship, a founding father, a signer of the Detitamaof Independence. He was a leading
publisher and printer in his day. And he was the firstrRaster General in 1775, when the
Continental Congress was created. | like to say thedlse he was a magazine publisher, he made
sure that the government would take care of his busingke fature. But he also, | think,



recognized the unique value of both the content of commiuomcand its ability to be spread
evenly and fairly through a neutral agency that creaedymbiosis that we have in our nation's
history. You need a full range of open ideas in a dertio@aciety, and you need them to be
distributed in a way that they will be available to ebexdy. So the post and the press are brothers
in a commitment to having an educated, democratic, andipatbry citizenry. The first major
postal law heavily favored the press in 1792. Postagetters ranged from 6 cents to 25 cents,
which was a lot in those days, if you think that we rafwarge 44 cents for a first class letter.
Postage for newspaper subscribers, however, was oneren100 miles and 1.5 cents for
distances of more than 100 miles. The law also letgyarsend each other newspapers for free.
And the symbiotic growth developed throughout the nationterlis In 1800, there were 903 post
offices and 200 newspapers. In 1850, there were 18,417 possaihd 2,200 newspapers.
According to Alexis deTocqueville, when he visited the coynt appeared that Americans, spread
out across half the continent, were better condetian the citizens of the single province of
France. Through the mid-1800s, the postage deal for thewpasssfiten sweetened. One example
we found is a New York City to Washington trip, a subscrgmstage was 1.5 cents in 1850, 1 cent
in 1852, and just a half cent if prepaid. That was a pgettyl deal. In 1863, mail was divided into
classes, an approach that still works today. And wditsetlass letter mail, and second-class
mail, which included periodicals. But for periodicals gervice they received was still first-class
service. And that remains till today, that there pgeference for periodical mail and the delivery
stream, as opposed to other second-class mail. Wealbivstandard mail. And also pricing by
the pound was initiated, you differentiated between theepiate and the pound rate. By 1911,
second-class publishers paid one cent a pound, but possoéfists were about five to eight cents
a pound. So subsidies began to develop. There were ssiogi@ commissions in 1906 and 1911
calling for higher rates, but the system stayed the sand in 1951, for instance, President
Truman pointed out to Congress that 80% of magazine angapaispostage costs were paid by
the public, but the Congress was very reluctant to rates. They did it slowly They did a rate
raise in '51 and '58. By the way, I'm wearing a littletpat | was given by one of my staff people
today in honor of this. It's the Freedom of the Pstasp from 1958, a four cent stamp. And there
were rate increases again in '62 and '67. But secondratassstandard rates deficits, kept
climbing, from under $200 million in 1950 to $435 million in 1968. Y1, there were pressures
from both postal unions and from Congress -- postalngnizanting raises and Congress not



wanting to raise postal prices -- to set as an indepéadency for the Postal Service to be
independent of the federal government, but wholly ownedh&@yaderal government. And for a
postal rate commission to bear the burden of the casts@s of setting rates for different classes
of mail. The Postal Service, as it was then callsthpposed to the Post Office, was given the
mandate of breaking even. Its revenues had to covef itdl costs. So there were eliminations of
direct subsidies for various classes of mail. BetbeePostal Reorganization Act of 1971, you had
direct tax payer subsidies for newspapers and magahiaekad a history that went back to the
founding of the country. But after 1971, what happenedthatgeriodicals became part of a
system where there were -- if there were subsidiey,wlould be rate-payer subsidies. And what
we have now is a system where, to the extent thgaaines and newspapers get subsidies, they are
subsidized by other payers for the Postal Service, notebgaheral public. And that's a very
fundamental distinction in the debate we have aboutdigubsidies for the post. Under the new
law of 1971, the Commission was directed to overseeeaskiting process that would bring rates
into balance over time so that all mail would payoia way. And attributable costs, that's the
basic cost of the actual handling of the mail and delieéthe mail, would have to be paid for by
the rates. But different classes of mail would bevedid to cover a different percentage of what
were called overhead or institutional costs, based eniessof factors that were provided in the
law. We call them the ECSI factors. Educationalhat is the C? Scientific and -- cultural,
scientific and informational qualities. And as a regdtk, Postal Rate Commission could say that
while letter mail contributed as much as twice its nate the overhead pool, that periodicals could
simply pay only for their basic costs and didn't neecbtatribute to the operating overhead of the
Postal Service. So even after the rates were stthiland that, by the way, didn't occur until about
1980, the Congress provided direct subsidies on a decliningdvasiime, so that periodicals
wouldn't have a rate shock. But about 1980, periodicals bhaanced, so that the rates they were
paying pretty much covered the costs of -- that you cotiithatie to their operations in the mail.
But periodicals got a free ride when it came to postedij or institutional costs, or administrative
costs, or the infrastructure of the system that thesewelying on to use the mail. So there are
three key points in the old law that I think are impotta remember, and for the most part, they
remain in the law that was enacted in 2006. The lawgrezed the historic value of the press.
Periodicals wouldn't have to bear a proportionate shidteeir overhead costs. The key goal was

to cover only attributable costs. They were given a dylibat spread out over many years to



avoid a rate shock. And then the ECSI factors westdtuionalized in the law, memorialized in
the law, so that the rate commission would have &r tefthem and make sure that those factors
were in place whenever decisions were made about raties future. So until about the year
2000, periodical rates, more or less, covered their.cd§86 was probably the year where
periodical rates began to slip under that 100% coverageth8postal rate commission was able
to adjust the rates, and make a few changes here er floethat at least, on the record, it looked
like periodicals were covering their costs to aboutydwr 2000. After the year 2000, there's only
one year in which periodicals appeared to have coveradcthets, and that was in 2003. Part of
the reason is that the Postal Service actually aeasystem of great savings and efficiency for
letter mail, and so letter mail became automated. nigjazines, periodicals were not automated,
SO a greater share of the labor costs of the P8etaice, a greater share of the -- what would be
overhead costs, were then attributable to the magaamksewspapers, because they still had to
be handled manually, whereas the efficiencies wereedan letters. And letters -- even when
rates were not going up, because of the efficienciedemtea great deal of revenue for the Postal
Service, | think the other thing that I'd like to mentisrthiat one of the reasons that the Postal
Service and the periodicals did so well through the 660, was that the they made a deal with
the devil -- they agreed that most of the costs woulkblered by advertising. And so the mail
system in the United States grew exponentially froenntid-1980s through the mid-2000s years,
because of expanding advertising. And the volumes could, gnadvthe relative amount of profit
for each piece of mail could decline, because there gezater volumes. And we relied on a
system that was coming to us because there was moreaaeddvertising in the mail. And
magazines did the same thing. You relied on advertisingver gour costs, for the most part.
And advertising was the major cash cow for periodiadsyell. And it's -- so the real cost of the
transportation and communication system of the P8stalice, and the real cost of newspapers and
magazines was hidden by the subsidy that we were bothgy&tim being used by the advertising
world. For better or worse. But the recession of 20@1tla@ Anthrax scare put the first dent in
that, what seemed to be a perfect devil's bargain, arelwas a huge decline in volume. And as a
result, the Postal Rate Commission allowed the P8stalice to have a rate increase that did not
include any of the careful review that we would do to ldanates. We had what was called a
settled rate case. And the only rate case we havetladtevas 2005. Another settled rate case --
which, in that case, was just a small percentagesathe line for every rate. So by 2007, when we



were required to do the last rate case under the old eegihere we were looking at each rate to
pay its cost, we had to make rather significant adjustsna the rates that periodicals were paying,
and especially what flats were paying. Flats got a mugdpebihit than periodicals. But both
classes of mail that were still more or less hashtde hand, that hadn't had the benefit of
automation, had to have rate increases to coverdbsis. So in 2007, there was a big rate increase
for periodicals. And while periodicals were shocked and troubled by it, it was from the Rate
Commission's point of view, the only fair thing to do, heseg after all, we had single piece users
of the mail, people who are paying bills and using corredgaee, who are subsidizing other uses
of the mail unwittingly. And under the law, thatisr@bligation, to try and spread the
responsibility for the costs more fairly. After thiate case in 2007, we averaged that periodicals
were covering about 97% of their costs. But with a @#le cap in the new law, which we now
have the Postal Accountability and Enhancement Act,/RAE we say -- not the Spanish rice
dish, but the new law. The PAEA requires that the&®&gervice have a rate setting process that
gives them an increase each year, based on thefdovshg, a CPI price cap regime. And that
means that periodicals, as a class, can only go up byitleecap. However, periodical costs were
going up far greater than the price cap, and now we'rsitnaion where we have a negative CPI,
so the Postal Service can't raise prices at all. Aeickvin a situation where it appears that cost
coverage for periodicals is now at 76%. So, theresighgidy that periodicals now have, only 76%
of attributable costs of magazines and newspapers is bathfppay magazines and newspapers.
None of the overhead costs and 25% of the attributabts.cd¢e believe in the current estimate of
costs that we have that this amounts to six hundréd-amhat did we say? $641 million. That's a
pretty big subsidy. And it is something that the lettaiflens in the system are complaining about
constantly. And they very much want the Postal Reguy Commission to address this issue. So
we have a complex problem here that has to be soleder the current rate regime, which we
inherited from the Postal Rate Commission, periodical® mates that are very complicated and set
on a very wide range of characteristics. You hakegathat you're charged for the editorial
content of your mail, a rate that you're charged fenikight of your mail, a rate that's charged for
your advertising, and a rate that's charged for the distaatgou send your magazines.
Furthermore, you get discounts on your editorial rates,g@b discounts if you work share, which
means presenting the material to the Postal Serviceme sort of package order, further discounts
if you dropship, in other words, deliver the mail to a taoawhere it's closer than it's supposed to



go. And for the editorial rate, you don't pay a distdeee There's no distance surcharge. It's just
a flat fee, but for the advertising rates, you pay a sugeh and for the pound rates, you pay a
surcharge. So it's a very complex matrix. What Isanfairly generally is -- and my expert on
rates is sitting here with me, and you can ask her tatee-- is that the higher the editorial content
of the publication, generally the higher the subsidy. mbee editorial content, the higher the
subsidy. There are about 9,000 publications with what Wwenealium editorial content,
somewhere between 51% and 85% as a whole. And that gredpink, costs the Postal Service
about $350 million a year. The lowest work sharing groupsethvith the smallest circulation,

and with the highest editorial content, actually, saké Postal Service on average about 19 cents
apiece. And those periodicals are often the one¢gatenalists are most concerned about, those
are often the periodicals of opinion, and they're thesavho are distributed nationwide, as
opposed to a particular region. So the cost -- seetsdifficult for them to do any work sharing

or any dropshipping, so the cost of the postal service a&egreEven though their rates may be
higher than some of the largest magazines. The sabgligy're getting, if you're looking at the
costs to the Postal Service, are greater. That'®@miobportant principle that | think has to be
addressed in any future discussion about what we do aboutSogmperiodicals in the future. It's
the classic periodicals that are the most expensitleet®ostal Service that are the ones that are
asking for the subsidy, but actually get the largest sulmgidy | think what we have to do about
the future is to have a discussion that really comegips with the contradictions that are in the
current law, and in the arrangements we now have ffelationship between post and periodicals.
The postal -- the PAEA requires that all rates coleir costs and it also provides us with
guidelines for the ECSI factor, but it provides a verytiehway in which rates can cover costs.
And it has also put this enormous additional financiatlbaron the Postal Service of prepaying its
healthcare retiree benefit fund to the tune of $5.®hilk year, so that the Postal Service is now
running enormous deficits. Last year, it was a $3.8 billidititle It would have been $7.8 billion

if the Obama Administration had not forgiven $4 billiofithat payment, basically, tacked it on to a
year later instead of what it is now. The PostaliSe is estimating that we'll have losses of
between $6 billion and $7 billion this year. So for us tadléng the Postal Service to absorb $641
million of subsidies to periodicals, which are a vemyall portion of the volume of the mail, is it a
very difficult proposition for us? And doesn't make sefisancially if we're concerned about the
overall financial survival of the Postal Service. Andhage a dilemma. Now, there are some



things the Postal Service is doing. It's trying to cubuwsrhead costs. You read about all of that.
They've cut 20% to 25% of their employees already. They teacut delivery one day a week.
They're talking about closing post offices. They &lawve a huge investment in an automation
project for flats and periodicals which has been del&yedhany years, but | think by next year, if
not the end of this year will be up and running with 100 machiwmesighout the country that will

be able to sort flats and periodicals much more quickiy, the system will be more like the system
they have for letters. Now, they've been promising &boitomation improvement for many, many
years, since I've been on the commission. So it'scatiore. But we're hopeful that they will
actually be able to have some really documented caisigsa so that there will be less of a cost
overhead that the -- cost requirement for periodicaiadet in the future. And there may be
reductions in their general overhead through these otkesawvings that will save the Postal
Service some money. But I think that it's only fair both the periodical community and postal
community to approach Congress with the notion trexietis this symbiotic relationship and
support for both parts of this communications networksbaports democracy are necessary. And
| think if the Congress understands this unique relationstgpn@ents can be made for finding
financial support in one way or another, that may addregsof our concerns. We've not been that
successful to date in getting the Congress simply to foewldressing the concerns of the Postal
Service on its own. But | think together we have & daswhat is an essential part of American
infrastructure, and something that the Congress reallywastto maintain if only for its own
personal desire to get reelected every year, they wanéke sure that there's a vibrant political
dialogue in the country. So, | don't have answersdar gther than to say that I'm delighted to be
here, and that you have my pledge in my role as a tegutaparticipate in these discussions and
see if we can't find ways in which both the post ang#r@dicals can work together to ensure our
future. Thank you. [ Applause ]

>> Susan DeSanti: Thank you very much, Chairman Golderagally enhancing our record and
our understanding of these issues. Next, we're goingaoffom Geoffrey Cowan, who is a
professor and holder of the Annenberg Family Chair in Comecation Leadership at the
University of Southern California's Annenberg School fom@wnication, as well as Dean
Emeritus of the Annenberg School for Communication andnddism. He also recently completed
service as a fellow of the Shorenstein Center ofPtlss, Politics and Public Policy at Harvard's



Kennedy School of Government. And, | would be remisslifl not mention that he is also a well-
known playwright who just had a play opening in New Yo8a, please welcome Geoffrey
Cowan. [ Applause ]

>> Geoffrey Cowan: Susan, thank you and | have to sa pleasure to be on this afternoon
series of discussions with Chairwoman Goldway, whavierknown since before she was in this
role, so it doesn't seem to me so long ago and with\BBhesney, whose work I've admired for
so long, so it's really nice to be on this panel ammihk{ Susan, when you asked me to talk about--
to be a part of this panel, you wanted me to talk aboutepmt that David Westphal and | wrote
and we have copies of that report for anybody who wangse it. | also wanted to start off by
mentioning that from the discussion that | heard thosning, | think that maybe the FTC should
think in a slightly broader context what you're consitehere, which is not just the future of
journalism but what sometimes is called news or infolonatf the public interest, because many
of the panels this morning actually were about how infoilonatf the public interest gets
disseminated and it's not only through any form of tradtigournalism, for example, the Center
for Responsive Politics was just mentioned, is its &wm of news as well as providing news for
journalists and | think that's important to keep in mindhatMve do at our center involves several
things that are not specifically on my agenda to talk atoalaty but | just | want to mention
because they may prove to be relevant. One is wisedaen doing a lot of work, displaying the
role of foundation-funded journalism. We've been repodimghe status of web-based community
journalism, which is also an exciting innovation, and wé®en incubating some new kinds of
news outlets and if the FTC's interested in our wotkase fields, we're happy to talk about them.
But what | want to do today is to talk about the repuat we have presented on government
funding of the news, which | think is quite interestingl éime postal subsidy discussion, that
Chairwoman Goldway just talked about, is certainly an maw part of it. It seems that whenever
a proposal is advanced for some kind of government suppdhedanedia or for journalism, cries
of horror arise, in which people say this is a break Wimerican past. This is something that
would be a violation of all that we hold true about tbéan of the first amendment and they often
act as though there's some kind of a press/state Wlthe church/state wall that's in the
constitution, but it's not so. There never has bagGhairwoman Goldway has suggested, and
there is no, in our view, strong argument for it. Sogdeeided to conduct the study that I'm going



to talk about today, in order to try to help to refranedbbate, because while there might be some
people who do think it's good to have such a wall, thexer has been, and the government
support has taken many forms. Chairwoman Goldway talkedtahe fact this concept really
began in large part in the earliest days of the repuhen George Washington and James
Madison both thought that there ought to be huge subdati¢ise press. George Washington
thought the press should be delivered for free. Jamesttatlad said -- have a little bit of a cost.
You just heard some of the figures about how large th&idieb were in those early days and about
the Postal Act of 1792. We think that the founders wighg and that there is good argument for
the government to be able to support journalism in importagswout at least we think that as the
debate moves forward on this subject, it should movedatwn the basis of an honest discussion
of what history is and of what the true facts in theugd are. So, we did was to look at three
areas, and there are many other, we looked at thrag iare/hich the government currently, in one
way or another, supports journalism or the press. Whdbund was that the government, of
course, has always supported the press at the localasidtfederal level. But we also found
something else that | think comes as a surprise to paagléhat is that the level of that support is
declining and that, without a new approach, the level of stipplb continue to decline; it seems
almost inevitable that it will. So, we think that st of debating whether the government should
start supporting commercial journalism, we really stidhink about whether the government
should, as it's now doing, continue to reduce the leviirafing for commercial journalism,
because that's the truth of what's happened. It's gone dsvgoing down and the debate ought to
be of whether it continues to go down or whether @gtare some kinds of support we've had
before. Now, those findings came as a surprise for ipaogle who worked on the study,
including my colleague, David Westphal, who spent more thame& working as a journalist,
including most recently, being the head of the McClatchye8uy in Washington. But they
surprised the journalists who covered our report. Okeofop media reporters, who called me up
after reading the report said, "Who knew?" Well, in ease, we hope that they now know and
that the debate will be an honest one. And oneeoftiimgs that David suggested is that maybe
there's a kind of mythology here that's gone arourad'stotten in the way of an informed debate.
Maybe it's a mythology that served a lot of people'sasts. Maybe journalists didn't quite want
to know the fact that they were being supported by the goetnnMaybe their publishers, who
were getting these forms of support didn't really wanjdbenalists to soil their pretty little heads



with that information. Maybe government leaders whoewtding this didn't necessarily always
want the public to know, but the fact is, it has beentintmughout and we think that it's important
to get some fundamentals right. So, we think it's clegtrthere's never been a time when the
government didn't support the press and we think that thers é&ast these three important areas
where we want to talk about them. The three areashwine're going to talk about, are postal
subsidies, which Chairwoman Goldway's talked about and wWesre going to talk about a couple
of others that are very important, but first, | wemmention that both postal subsidies and public
notices, which we're going to spend some time on, go lzdakly to before the founding of the
republic. These are concepts that were brought ovesy ifilwere in the colonies and they were
brought over from old Europe, that there was that kingupport. It was true from the earliest eras
as Chairwoman Goldway said, "Ben Franklin and others, wdsboth the postmaster and the
publisher, all believed that this was important.” And thstory laid the groundwork for high
postal subsidies, and there's a very similar storthipaid public notices, which was an idea that
also came from old Europe. And public notices are requimddsame people may wonder just
what we're talking about when we say public notices.ré\alking about notices for municipal
zoning changes, school district budgets, bankruptcy noseesed property actions and the like.
Governments impose these requirements on themseluasyportantly, they also impose them on
private actors who have to do certain things because efgment regulations and laws that affect
what they do. Just for an example, foreclosure natietiich often have to be taken out by banks.
And | thought it would be interesting to look -- I'm goingadk a little later about the "The Wall
Street Journal,” but | thought it might be fun -- blinyou all brought with you, your classified
section of the paper, of today's "Washington Post" to readse anything got boring here and it'll
be interesting, I've got some copies of this to shatfe yeiu too, but you can take the section out of
your "Washington Post" today and look at it. Look at thet Bection and you think this is a
section that's all about automobile advertising. Theesonly automobile ads on the front page.
Every other page here is a public notice. Many of the puibliices that are by banks or trustee
sales, again, are required by law and you'll have a gin@atreading them, if you have a
magnifying glass with you, because they are, let'sasa/this is easier to read than the stuff that
generally appears in "The Wall Street Journal." Thiewary small type. But they are required as
advertisements and they continue, in an important te@astipport the press. And in each case, the
impact is the same. For commercial journalism, iangemoney in the bank. It's a particularly



important source of support for community newspapers. natienal trade association of
community newspapers, and that includes rural papers, whsomisthing that | think is of special
interest, is the National Newspaper Association, antddryear 2000, The National Newspaper
Association estimated that public notices representedebet®? and 10% of all revenue. It may
well be much higher today, as other revenues have dmme, but public notices, to this point,
have remained pretty much the same. But it's not oall #:ewspapers that benefit. As |
mentioned, many others do, including "The Wall Streetnidyirwhich | think is interesting
because "The Wall Street Journal" has often editpeh against government support for the
commercial media. But look at the truth of "The Wa&tteet Journal” itself, which my guess is that
its editorial page writers who never looked at. Weadgludy over a one month period in which
we tried to analyze the amount of space in "The Wadlebtdournal” for public notices. And the
amount of space for other advertisers during that one mditl, as far as we can determine, the
single largest advertiser in "The Wall Street Jourdaling that one month period was the
government. And it's not that "The Wall Street Journaly -- and | don't mean to picking on

"The Wall Street Journal," | just picked on "The WaslomgPost" if you want to think of it that
way. Or identify them, don't mean to be picking on théut "The Wall Street Journal” is in court
right now, arguing for the right to expand public noticestimer states. They're arguing in Virginia
that they should be able to compete with the localiWia papers for Virginia public notices and
be able to compete with "The Washington Post" for Viggublic notices. And, if fact, they've
made it part of their business plan to compete for publices wherever they can. If you look at
the cumulative effect of all of these things together think the following is fairly true. Now, we
have some slightly different statistics than thethat the postal rate commission just distributed,
and | want to explain why. And, actually, Chairwomaridd@y had an exchange about this. And
| think we now understand it. What we think is, that keyldie 1960's, postal subsidies were worth
nearly $2 billion in today's dollars. But we were lookingh&t postal rate costs of a couple of years
ago. If you look at the page in front of you, you'll kegv between -- in 2006, the total cost -- the
total subsidy was about $245 million. Today, by their figuitss $241 million. So, it's more than
doubled during that time. Probably the same thing is trtieeo$ubsidy today. So, the subsidy
today would be more like $4 billion in today's actual dojlaecause the cost of mailing had gone
up so much. And public notices at that time brought mdheds of millions of dollars of revenue.
State and federal tax breaks also were worth hundredsglioins of dollars. It's a little hard to



know just how much they were worth, but probably, mhetgs terms, at least a billion dollars. So,
we thought, at the time that we issued this reportthiegie's probably a cumulative amount of
money of something like $4 billion. I think given we now wistiend to be a very sharp increase in
the postal mailing costs, it might be as much as $6 hiitial969 dollars, 1970 dollars, that were
going into the commercial press. Now, that's a srpatlsignificant, chunk of the news industry's
business. And it's the first key finding of this report. &owment backing for the commercial
press has always been with us, and it adds up to verydargents of money. But here's the
second finding. This support is in the midst of a long-téeaiine that's destined to continue
unless policy makers take a new tact. Now, we knowthiads already played out in terms of
postal subsidies. Pre-1970, the amount of the postatigubs we understand the figure, was
about 75%. Today, it's about 11%. Today, the subsidyhbgthave is 25%. If the figures are
right, as we understand it, it's gone from maybe $4 bitliown to maybe $500 or $600 million
today. It would be good for somebody actually, mayleepibstal rate commissioner, maybe the
FTC, could sort out these actual figures. We had a déstodent do it. All of our findings are
available to everyone here to be able to study. Buanyncase, it's a drop of several billion dollars
and, frankly, it seems to me that it's likely to comé still further. And so, here you see these -- the
numbers as we understood them. Federal and statestakskare also almost certain to fall.
Because, for one thing, they're often tied to old memtia$ of distribution. That is, to circulation
and to ink and to other specific print models. And secomdigrybody's looking for places to gain
revenue at every level of government. And so, we thigHikely that that will also happen. So,
the amount of tax breaks is likely to continue to f&lhd when you look at the public notices,
there are many people who no longer thing they readlyensense. There are efforts in 40 states to
move public notices to the web, which most people hawe @ath their other classified ads.

Which is one reason that the classified advertisingasemainly consists now of public notices, or
heavily consists of it in some papers. So, we thigkifh to the web is basically inevitable. And

it's hard to completely argue against it. Imagine thatrgan a school system where it cost you
$100,000 to advertise in the local newspaper because youl bcidget has to be advertised or
because you're making a zoning change. And you're firirgp#telachers right and left, and you
could retain two of those school teachers for that $10Gf@8Mave the information be available
on the web. It's a very compelling argument in ed¢hese communities. So, we think that a shift
to the web is almost inevitable. And the result i$ this is going to be -- and it's particularly going



to be true for these community newspapers in rural camties, and we think it's going to be a
crushing loss for them. And we think it's also unexamined tipthis point. So, we think this is a
very important direction things are going in. So, kaicall of this raises a question. Knowing
this history, that the government has always supportedgtsm and always know that it was
doing so because journalism was essential to this dawgat this time when journalism is in
some trouble, should the government now continue to rdatec@mount of money that goes into
the press, or should it rethink it and find some ways to supp®press? And we think that's what
the debate should be. In our report, we don't realkerspecific recommendations for policies. |
think that Bob McChesney probably will have some thawaets to suggest. There are many
suggestions that have been made that are very intgreAgain, we think they should be discussed
against the backdrop not of "Should there be government s@@pbrtit's a whole new thing in
American history," but, "Should we now, for the firghé in history, be eliminating government
support,” which is the truth of what's happening. But we dkena couple of suggestions, one is
we think that there is a strong argument for public brogtaheg which is the most trusted source of
news and information despite the fact that it has goventisupport. Some people say, "Oh, if
there's government support, no one will trust the newsll, Werybody knows that there's
government support in public broadcasting. In fact, accordi@fB's filings, about 40% of all

the costs of public broadcasting come from federal, staddocal governments. And yet, public
broadcasting is the most-trusted source of news. We @hnidkgument stronger can be made to
increase those funds. And secondly, we think thatghtrbbe time to remove the restrictions on
international broadcasting. Susan didn't mentionlthtso used to head the Voice of America, so |
have a certain perspective on this. But from thatgeetsse, | think there are great news gathering
organizations all around the world, with Voice of Amariadio, Radio Liberty. Reporters all
around the world, filing stories that can be heard evergavimethe world except in the United
States. At a time when there is a reduction goinghndareign bureaus by news organizations all
over the country, all over the United States, why wotlda'be allowing our citizens to have
access to that information? And by the way, to somengxthey already do because Google News
has VOA print reports available, and you can actuallytetugh the internet, you can listen to
VOA. But we also wanted to pose this framework in geahany actual dollars. What we think is,
we suggest a three part method of analysis for policymakEirst of all, don't do any harm. There
is a very exciting cycle of innovation going on right nalue to the digital revolution. And so, we



think that the government should be mindful in what itstlo@t to do anything to disrupt the
exciting innovations that are going on. Secondly, wektthiat there ought to be a focus on
innovation. Chairman Goldway mentioned the investnteatts being made in reducing the cost of
mailing periodicals. That's an important form of inndva There are all kinds of innovations that
are possible. And if you think about it, the cable telewiss only possible thanks to the advent of
satellites. The kind of cable television we now thifikcable television networks. Who paid for
satellites? The federal government did. Who put up teesatellites? Federal government
funding. Or the internet, which is so totally disrupéed changed information patterns in many
good ways. Who funded the creation of the internet@ fétheral government. So, we think that
there is a strong argument for continuing to invest invation. But then, finally, we think that to
the extent that there is a -- that there are fedenals that go directly into journalism, we favor
formulas which the postal subsidies were, which the @€RBing of stations offers and so forth,
rather than large amounts of money going into funds hieat decide who to back and who not to
back in the journalistic area, because we do think thatthengsk, if you have a big fund that
decides, "Oh, we'll support this magazine and not that magazire "We'll support the reporting
on this project or not that project.” Even though, indase of public broadcasting, that's worked
surprisingly well, we think that formulas are a bettaywo go, rather than that kind of direct
support. But above all, and it's really the concluding tabigit | want to make in this report. |

think it's the reason that Susan even wanted me togeadkis let's base this on fact, not myth.
Let's not have additional editorials which say, "Thelev@ coming to an end because there's talk
about government funding of the media and journalismt’s talk honestly about what the history
is, about what the impact of that history is and abdatls happening today. And frame the debate
based on that reality. And if you want to know moreudlht, we invite you to visit our website,
www.fundingthenews.org. Thank you very much. [ Applause ]

>> Susan DeSanti: Thank you very much. And our finalegs on this topic is Bob McChesney,

who is the -- and | can never pronounce this, so $tl ¢lo the best. Gutgsell endowed professor in
the department of communication University of lllinoidabana-Champaigne. He also hosts the

"Media Matters" weekly radio program on NPR affilis@8LL AM radio. And is co-founder of

Free Press, a national media reform organizationhaseauthored several books, including a just-
published book that he co-authored with John Nichols edtifThe Death and Life of American



Journalism: The Media Revolution That Will Begin the MicAgain.” And that book is a
fascinating book, and it includes some proposals at tthe And we've asked Bob to discuss those
proposals today.

>> Robert W. McChesney: Well, thank you, Susan,Hat hice introduction, and thank you for
inviting me to be here. It's really an honor to appe#ore all of you, especially to be in the panel
with Chairman Goldway and Professor Cowan. It's geebe here. |think you took a lot of my
thunder, so to speak, both of you. We're covering commaumgdr which | think means great
minds think alike. Let's hope so. Not that we're alldod will say the difference you'll find
between my presentation and that of Professor Cowthatidie did the acoustic set. I'm going to
turn up the volume a little bit now and take the logibisfargument and maybe make it go where
the evidence leads us logically with that evidence. gbtea draft of my talk, which is somewhere
in the room, that Craig Aaron from Free Press valdhout to people. Because I'm not going to be
able to cover the entirety of it in the time we havelo want to add, as he hands that out, that this
is my talk with John Nichols, based on our book. ItlsanBree Press agenda by any stretch of the
imagination. This is purely Bob McChesney, scholand Athink what we do in our book, and
what we try to demonstrate is probably where a lthefpeople in this room have gotten to or are
getting to rapidly, which is that the commercial modeisve understood it for a long time, that
generate journalism in the United States, is no longeking efficiently or effectively. We're just
this deficient quantity, question of quality aside, but megelgntity of journalism that we need in
the United States. It seems clear to us that thdkréevsome journalism that comes through the
market through commercial support, through advertising suppastjgh subscriptions in the
coming years. But there will be much less than vaEreistomed to on a per capita basis, it will
come nowhere near the amount we need to have a stitigfaews media system. Now, if we
pursue the course of that Professor Cowan warned agaimsh is to do nothing and basically let
things proceed as they are, unfortunately, it's not like ystl have a vacuum of a lack of
journalism as newsrooms close down and newspaperstoeamsst and local elections are no
lingered covered, as in increasingly the case nowtedds | think the evidence is coming in that
what we will have is not much of traditionally underxsd journalism, or much less of it, but we'll
still have news. But increasingly, what we have thitpass for news will be something we'll
regret exists. In 1980, the ratio of public relations petupleorking journalists in the United



States was roughly one to one. There was one PR dersewvery working journalist. This year,
the ratio is four to one. There's four PR people fergworking journalist. Four people working
for commercial of governmental agents, trying to influetheenews surreptitiously. You have
something that seems like news for every person tryinguerdt openly. At current rates, and we
document this in the book, at current rates of growtRRfnd shrinkage of working journalists,
the ratio within three or four years will be six @ven to one. So, we're entering a world where we
have a high amount of spin, public relations-driven jolisma Basically, people who can afford it
will have to power, increasingly, to dictate what wé &bout, how we think about it. And
journalists will be left to play 1 on 70 defense. It wenén be a reverse zone. It'll be far from
man-to-man defense, as they used to play. It's norld Wthink any of us should really want to
live in. It's really a down world. And I think we hawereally come to a recognition now of
something that is increasingly clear. Which is thatpalism is no longer going to be
commercially lucrative enough to provide -- that thekaawill provide all the journalism that we
need and meet our needs. Instead, | think the more aseuagtto understand journalism and to
develop policies to address the current crisis we fatwersgard journalism as a public good.
What economists call public good. Now, it's not a pure pyaod. It has attributes, though, of a
public good. And those attributes of a public good are beinglgedavated in this era of the
internet, which has done so much to demolish the abilineavs media to sell their product, and
has pretty much ruined the advertising market for newsaneso, what do | mean by public good?
| guess the best way to put it is that it's somethiaggbciety requires to exist and to be healthy,
but the market doesn't do a sufficient or satisfactmoyojf generating the sufficient quality or
quantity. The classic case of the public good that/ayd used in the United States, for self-
evident reasons, is military defense. Left to the marketwouldn't have military defense, because
no one's going to pay for it if their neighbor's going ty foa it. You just wouldn't have it. So, the
government organizes, coordinates the payment, everyoedtbdy it. It's a classic case of a
public good. There are many others. Basic researcldfessor Cowan talked about, that gave
us the internet. That's public good. Private industlynat do basic research, because it doesn't
make sense for them to do so. So, that's why we haversiies that do basic research for us.
Now, the public good nature of journalism has been maskeatidd 00 years because of the
emergence of advertising become to play -- provide betdé@%nand 100% of the revenues for
news media in the United States, depending on the mediin@ vast majority of revenues for



virtually all news media in the United States came femlvertising. And as we document in the
book, that is very much a phenomenon that emergety pnath from a very marginal position in
the 1850's or '60's in terms of percentage of revenuee¥spaper, to a dominant position by the
beginning of the 20th century. It's a skyrocket incréaselvertising revenues for print media in
the United States. And that era is now ending. And Weantinue to have some advertising, but
it's quite clear now that advertising support of journaleas always an opportunistic relationship.
Advertising had no intrinsic interest in new meditaditl so because that's who it had to support to
accomplish its commercial aims. And now, especiallyhe internet era, advertisers, commercial
interests, have many other avenues to accomplishehes besides supporting news media. In
fact, they don't even have to support any sort of mawtieeasingly, to accomplish their
commercial aims. That's the direction we're goi¢e're going to have a lot less advertising. And
that means there's going to be a lot less revenues topawrnalism, and it's not going to come
from anywhere else in the market. It's simply nagmable. There's no coherent way to make
that work. And that gets us really down to the point wiexeo back to public funding. Public
good requires public funding to succeed. And I just want @ignwvhat Professor Cowan said,
that's the logic here. public funding to succeed, and ast to amplify what Professor Cowan
said, "That's the logic here." Most important thirgould want to say on that that Professor
Cowan talked about is that this is actually, intergégienough, the actual American tradition.
Because if you make the point that advertising is cetdrdle support of commercial journalism in
the past hundred years, and it only emerged in the latec&8thry, the logical question is, "Well
how the heck did we have such a great news media?"riked3or Goldway, or Professor. Maybe
your next job. Chairman Goldway talked about, how dagetesuch great news media in the first
hundred years of American history if there wasn't adsiag then. If there wasn't, of course,
support. Well, we now know it had tremendous public subsidreich larger than anything we've
had in the last hundred years that supported it and call®&g ibeing. In our research for the book,
what Nichols and | did is we got a chance to go back asiddbtheir early history of American
journalism and the First Amendment and the debateshmwerthe role of Freedom of the Press and
what Freedom of the Press meant, and we were struakniistising that's been lost in the last
century, which is that the notion of Freedom of thes®te the founders, to Jefferson, to Madison,
to Washington, really, really, quite across the boarenélamilton. Their notion of Freedom of
the Press had two components. One component wahehgdvernment, especially in this case,



Jefferson and Madison, the government should not ceieses media content. It shouldn't
regulate journalists. It shouldn't stop someone fromistga news medium if they want. That was
a crucial component of our Freedom of the Press toaditom the very beginning, and it's one we
all embrace today. Most of us think it's the only pathe American free press tradition, but it's
not. The second part of the American free press imadiv Jefferson and Madison and to the
framers, every bit as important as the first one, thasit was the first duty of the democratic states
to see that an independent system in place beforeatteeestisted. If you didn't have a free press
system in the first place that existed and was credifderight not have it censored was a hollow
right. It would mean nothing. You have to actually hayeess system. Jefferson could not have
been more emphatic on the importance of this poingouflook at American history for the first
hundred years, not just to mention the past hundred yeassput this philosophy into practice.
And Jefferson and Madison didn't regard these as antéigoraties, they regarded them as
complementary and necessary for each of their valMes. had a creative, independent free press
before the state, then you couldn't censor, and you coutdrda democratic society. So how did
they do it? Well, normally the big surprise, as | namd, the Post Office. That's not going to
surprise anyone in this room. I'm will only say this alibatPost Office. One of the things we did
is we wanted to determine the extent of the postal selssiol newspapers and periodicals in the
United States, and we also wanted to add in the exténé subsidies of the State Department
notices, which were very important for supporting hundddsewspapers in the United States in
the first 75 years of our history, as well as the printiogtracts by the White House, by the House
and the Senate as well as state governments, whichvessrenportant for subsidizing
newspapers. We wanted to calculate the percentagfge féderal government supported
journalism today, as a percentage of GDP, to the sataatet did in the 1840s, what would we
have to pay today? And we actually went back and lookdw airiginal postal documents, their
own studies they did at the post office in the early 1848s.talked to printing and postal
historians and accountants and people to make sure wieegaiimbers right, and the figure we
came up with is the same percentage of GDP today, gdtiernment spent it, $30 billion. An
extraordinary expense our federal government made to subgdinalism in the first 75 years of
American history, and it led at the time to the nonth&tates, the most democratic nation in the
world by a wide margin. When we start talking about isdike government support, as Professor
Cowan talked about, the first issue that comes to mindhad about censorship? Doesn't this lead



invariably to government having control over who gets tbheey and who doesn't. Rightly that
contradicts the first part of our tradition of Freedohthe Press. So we all have alarm bells rightly
to go off. That's something we're deeply concerned wiitd policies that don't deal with that
first part like the founders did, our policies, we'rengpio be skeptical toward. And one of the
things we notice that the people were talking about tinigariably the nations that were brought
up, this is the place you're going to end up if you do this plaees like Stalin and Pravda and
Izvestia and parts of Cambodia, and we thought maylse theren't countries to look at to try to,
to really understand what the relevant options aréghitJnited States. Why don't we look at
nations that are also democracies, that have siggtamomies, that have legal political opposition
parties. Countries like Canada, Britain, Germany, Jdpaltand, Sweden, Denmark, Norway,
South Korea. And what we found looking at say 25 of tlosmtries today, and over the last
decade, is that they all have extraordinarily large pubédia and journalism subsidies compared
to the United States. Extraordinarily large. Again, éf mad their subsidies in the United States that
all those countries have, we'd have to spend at therldw$d billion a year, federal government.
At the high end, 35 billion. So that's the range theya#iria. What's striking when we look at
those subsidies was as you said, well, what does tas flor the democracy there? How free are
those countries? According to The Economist magazidetaannual rankings of democracies in
the world. Its countries that lead the pack every yaathk last five years of most democratic
nations in the world are the ones with the heavi@siest public subsidies for public media and
journalism. Norway, Sweden, Denmark, Germany, well abé#te United States. Then we said,
well maybe they do that by crushing private media and puttimgtprmedia in a difficult position

to survive. So we went to Freedom House, a group that stheigsivate censorship of a, the
government censorship of private media, and they moriitdreagovernments in the world by how
free their private media are. And we were struck éoteat Freedom House ranked as having the
freest and most lucrative private news media in thedweere the same countries that had the
largest press and journalism, public media subsidies. &or@enmark, Germany, Japan,
Sweden, so clearly these subsidies cannot only not daseagecracy, not only not damage private
media, they can be a boon for both of them. Thayactdually assist them. And | think if you look
at other democratic nations, we can see that it'svaldelproblem. It doesn't mean they give us
the exact solution, but it's something they've figured out,vée can learn from them and do the
same. In that spirit | will now give you some of #se@amples, which | think compared to what you



just heard are going to seem a bit extreme. But | thinkiew of the crisis we're facing, a bit
necessary. First of all, | think there are four of haall shovel ready funding propositions, and
the idea that we're losing journalism at too rapid atocat® nothing and wait around for a long-
term study. One of the four things I'd recommend we &iok the near future to really try to do
something about. First of all, and this is somethingeBsafr Cowan mentioned, ramp up spending
on public media. I'd say tenfold. | say increase itaielnfrederal spending for public media with
the money to go almost exclusively towards local jousnalvhere we're losing journalists in local
news rooms all over the country. Get them to bringaheurnalists back to work in covering their
communities again. Put it on the air. Give them websibut get journalists working covering their
communities again. Do it through the mechanisms of puldidian | think we need to have
competing heterogeneous, public media systems with NPR, é&Bnmunity stations, university
and school stations, LPFM stations. We don't stanchoropoly in the private sector. We
shouldn't have monopoly in the public sector eithezn fimes sounds like a lot of money. Well,
the United Kingdom spends seventy times more than we g@aldit broadcasting. Ten times
doesn't even get us in the European first division. Teegidoesn't get us Canada. Ten times,
we're still in the bush leagues. We got a long way toSmten times, it seems like a lot, but it's
not much. Now, the argument for a long time was wet ch@ed to spend that money in public
media in the United States because the commercial geypang such a bang-up job. Well, the
commercial guys are leaving. It's up to us now. So wétdriget to it. Secondly, one of the great
crises we face in the United States is we're aboostwdn entire generation of young people who
want to become journalists. They're about to go outaandut it, they're about to dive head first
into a swimming pool that doesn't have any water. Tjustesimply aren't any jobs there. We
can't afford to lose this generation. I've given talksver the country, and | teach at a college.
Anyone who teaches at a college in journalism kndugs tWe have thousands of very talented
young people that really want to be great journaliBisn't believe anything anyone else tells you
otherwise. We need to get them work. We simply céio'tcato lose this generation. It's just not
an option. We need to come up with something Write forrdaaga News AmeriCorps, | don't
care what the term is, but we've got to start thinkamg land hard about something to put these
young people to work, coming out of school for a yeamor Working, covering communities
around the country. Getting them employment and getting thehe game and keeping them
there. Third, we have to come up with a plan to tramrsiiailing daily newspapers into viably



locally owned concerns, whether they're local privat@ers, whether they're non-profit owners,
foundation, I'm open minded. We have to be experimeatal but find something that works. |
don't think we can afford to lose news rooms much moreweaslready have, and | think we want
to reverse the process where we have lost our newssrobima big believer that, as in John
Nichols, my co-author, is a big believer that while itsagrto have niche news media that appeal to
cover one issue or appeal to one segment of the popuyldBamperative in a free society to have
some news rooms where the buck stops for whole commsiniBome news rooms where you
learn about people who aren't just like you. Where gatnlabout other people in your
community. Newspapers, and they're going to be digatajely if not exclusively, play that role.
So we need something like that to stay alive. So, | thinkeweel to have the small business
administration, or some government agency, have thisfua go in and quarterback a deal, so
when a paper's declining, before it goes under entirelgniget into the hands of local owners or
someone at the local level and give them enough mimnggt the thing going so we have the hope
of getting news room there. Ideally, and this is on efgteat advantages of the decline of
advertising, we might be able in this situation, evenyudl have multiple news rooms in
communities again, like we use to have in the pre adveytesa in the 19th century. Where is was
routine in mid-sized American cities, to have sevaghtenine, ten daily newspapers. And in large
American cities, 15 daily newspapers. And that died whenraising emerged. Now, without
advertising, maybe get back to work in a competitive envirohtikenthat. Third, | think we need
to lower postal rates for publications. And | also taka&rof Congress for reasons that Chair
Goldway mentioned. | think often times when we talkudlostal subsidies for publications, we
think in terms of we're bailing out these old dying meda don't really have a way to fit in. It's
sort of like bailing out horse and buggy people. Thatilfyreot an accurate was to look at it. The
Columbia Journalism Review has a new research reponing out very soon. | don't think it's
been released yet, but | had a chance to see it. WHerelid research on 665 publications to get
postal subsidies. And what they discovered is, thaetlbé5 publications threw an enormous
amount of free material on the web. Not, just thaythroduced a new print publications, but
additional materials their staff produces. And almdgha material, not all of it, but almost all of
it, is issued for free. It's in the public domain virtyahnyone can have access to it. Much of the
blogosphere lives and feasts off this material. This madtgould not exist without the postal
subsidy. If those rates go up, we're going to see matigsé publications either go under, or



we're going to see them drastically cut back operatiossriave. It's going to affect all of us. It's
very much in our interest to keep postal subsidies abvinat, not only these publications, but our
democracy has a peaceful and successful transitiontfr@@nalog to digital era. How ever long
that might take. So, I think that those four areasl@eareas of the shove already stuff where |
think we have to go and where we need to put our attentigiou buy the public an argument
though, even that's not going to be enough. Even if gve h local owner of a newspaper, if the
money's not there, the advertising revenues. They'reonay ¢p be able to support themselves and
still have a big news room like we're accustomed tonmapr daily newspaper 10 or 20 years ago.
And then we still have a public issue, how do we solvegteblem? One solution came from a
gentleman named Ed Baker, so of you may know Ed. Latakdr, we lost him in December,
regrettably. The first amendment scholar of the UrfBtades of Pennsylvania. One of the real
visionary figures on this issue and on the first ameamdmAnd Ed proposed that one thing we
could do is give in effect a tax credit for every jouistgbosition up to the first 45 thousand dollars.
The government pay half the salary in the fact of ywearking journalist. Now, Ed, regrettably is
not with us. He can't defend or articulate his positide. said it would be easy enough in his view,
to defines what a journalist was to prevent fraud. titlsst a fully developed position but, |

think the importance in that position, in the real an which we are just simply having fewer
and fewer journalist, and it's not commercially viabldis is one way to think of subsidizing the
position that does not cherry pick one paper over therotYou have, as professor Cowen put it,
you have certain criteria that are uniform across dadand transparent, in all news media
qualified, get the advantage of it. Whatever their politigav point. And then finally, I think all

of the things we talked about, and in some extent theeBaker idea, are really all about
transitioning old media and existing media to a new digitald. In a way that's good. And I

think all the stuff we've done, if we implemented thatuld go a long way towards giving us a
healthy, vibrant journalism. But, | think in a way, wesdéo also understand in this moment of
severe crisis, that we really might want to thinkverebroader and bolder terms. Must like the
famers of this country had to think about when they wmstieg to do how you we're gonna have a
valuable press system. And Dean Baker, the economist hase in Washington, came up with a
plan 10 years ago, which I've like a lot. We embellish dur book, others have embellished it.
Bruce Ackerman, from the law school, has a propos#sthaing to take off as it is coming out in a
few months. Which goes in a different direction thatemibut | think it's definitely worthy of



consideration and | look forward to seeing it whenntgrint. But, Deans basic ideas as an
economist was, the old idea of new media industry, wy@uneproduce a product, you go to market
and you sell it and you make your money, like another produwbting. It's not going to work on
the internet, especially with advertising gone. And wiratreally need to do it come up with an
entirely new vision for this public good. How you canéive resources to have a stable new
media but in a situation where the market won't geeerddr you. And his idea was, and what
we've adapted, is what we like to call the citizen newskier. And this is the idea that every
American adult over the age of 18 should have the rightidcate $200 of government money to
any non-profit new media of their choice. All Amenics over 18 have the right to allocate $200 of
government money to any non-profit news media of theice. Do it on their tax form, or if they
don't pay taxes some other form easily enough for tbegett Purely voluntary, they don't have to
do it if they don't want to. They can split $200 among nwaratifying non-profit news media as
they want or give it all to one. It could go to public lfcasting. Or any other form of nonprofit
media that didn't except advertising. And it could certagalyto, certainly go to all those internet
website right now that desperately need money. Theyirgtto do journalism, they're starved for
money, they're begging for micro-donations, micro-adstaxgrants. Get them off the micro track
and get them actually into the fact they can do josmafgain and not worry about their fund
raising. | think that policy is a sort of big picture pglthat we need to really think about long and
hard, as maybe the solution, ultimately to our probleWw&y not advertising, why not allow
commercial interests? There's some debate. Brukerdan thinks advertising is fine and that
commercial interests should be eligible for this $22 grandl | think that's a good debate to have.
In my view, | want to have a healthy, vibrant commerpralate news media, but | want to let
them be the only ones who can have advertising thaam't want this sector to take money away
from people who don't want to accept donations or amyey whatsoever. We can keep them
independent. | think that's a smart way to go. But ktthat the crucial thing we want to do is to
prevent fraud, we want to make sure there are stipusati@at don't allow someone to register and
take the money so he and his friends can go get drunk Andtthere are ways to do that. We talk
about them in the book and, actually, in the handout.tBe most important thing, | think, to
understand is that right now, from my experience. JMichols and | advised dozens of internet
news operations. The people who are applying to the nighti&gions for the grants, probably the
most people are familiar with because they desperagéglg them to survive if they're doing



journalism. And, what we've seen is literally hundredghousands of people that are trying to do
journalism without any success online commercially. Syjle money is not there. And it's not
coming. It's simply not going to come. We're dreamingr&msight be some Jed Clampett's who
hit a gusher, but the state of Arkansas is untouched. Atid the situation we're looking at and
the Dean Baker proposal gets at that. It basically saany website, if you can go out and get a
thousand people in your community to give you the vouchen that's $200,000 in your
neighborhood. You can hire three or four people to workifak. And if you do you a lousy job,
someone will come along next year, and they'll put tagetlproposal and take it away. It'll be a
check and it'll be very competitive. You can't guarantdéwon't lock you in. And it promotes
innovation. So, this is something that all these iewebsites, and this is exactly what we need.
This is a chance to have to do the resources to dojgueaalism in a competitive environment.
And, as our libertarian friends like to say, it's dodsate the government play any role in who
gets the money. And | trust the judgment of individuals tkentheir own choices. People make
their own picks. It doesn't tell you who you have to giwarymoney to. You create the media
system you get. But it understands for the public gooleretaren't the resources, you aren't
going to get a media system at all, and that's nopéaicke. Now, another advantage of this in our
view is it gives foundations a role to play. Foundatidxasically now, and the poor Knight
Foundation gets, you know, how many hundreds of thousanqopfe trying to get money from
them. They can only give to 7 or 10 people and the ginaple don't get it are just out of luck.
That's a ridiculous situation for the Knight Foundatwrior any other foundation is basically as
the future of all these journalism programs on theidsarn this proposal, Citizen News Voucher
Foundation can start something for two or three yeans|, ifuand if it takes off then look at citizen
news vouchers for people who want to support it. So it allmwinnovation, allows for
competition. It's not ideologically weighted, but i¥&s the resources to do journalism. In our
view, by making it non-commercial and keeping the moneybitf you get the great advantage
to, not really probably get a lot of people to give thesnsy to support something like "The
National Enquirer." So much of that is commercidllijven. We think that some people might still
read "The National Inquirer,” but that will be done Bé National Inquirer.” They'll give this
money to go to non-profit, non-commercial groups. Mikedy to be people doing journalism,
since everything produced by it should go immediately intgtitdic domain, so you lose any
copyright advantages for it. That'd be the conditibthe deal too. Now, I think it's a plan. This



idea needs to be thought about or similar tenetshi&k because it solves the problem in many
ways if it works, and it leaves innovation untouched ammbaraged. There are two provisos about
this, | must say, and two things that would make it diffibeyond the obvious political fights.

One, it means that we'd have to get used to possibly havndgqfugo to journalism that we would
detest. Or media we would detest. Americans areprenyd of the fact how much open-mined we
are to diverse ideas, but when | read Jefferson andseladind saw how genuinely open they were
to diverse ideas and dissent, | realized how little read@day in America for all our talk about how
much we love dissent. We love it as long as we dowé t@ahear it or see it. But I'm reminded,
Jefferson, at the exact same moment Jefferson wasgpdissident newspaper attacking him on
the top of the pile outside his office when he wassklient of the United States, so visitors from
other countries would see that he encouraged newspapensotiid have gotten people in prison

in any other country. At the exact same moment reemaouraging getting rid of all postal costs
whatsoever for newspapers while President of the Unii®@sS He also said, "The person who
reads nothing at all is more educated than the persommioeads the newspapers.” He had a
very critical view of the newspaper industry, but impredg understood that that's just the price of
freedom, the price of democracy, and we have to rebnddekindle that sense of open
mindedness for this to be successful. I'll stop thelleonly add that | do think we have a greater
sense of urgency than sometimes is well understood. 'titdork we have the luxury of 5, or 10,

or 15 years to sort of work this. | think this crisis,re@deginning to see some of the signs of it
with uncovered elections, with uncovered city and countggovwents. We need to really move
much more quickly. | think we should regard this much nlikeewe would regard the country
attacked us militarily. We wouldn't appoint a commissiod say come back in ten years and tell
us if we can afford to defend ourselves. While | think imyn@gespects, what's going on with
journalism today is an attack the foundations of sellegoment and our constitutional system, and
we have to respond in kind. If we do, we have theuress and we have the knowledge to build,
by far, the greatest, most democratic, most open andearoising journalism the world has ever

seen. The choice is ours. Thank you very much. [ Aizeld

>> Susan DeSanti: | want to thank all of our panelidis have been waiting very patiently for us
to begin a half hour late. We apologize but, you're wibtthwait for. We're going to discuss
competitive collaborations to aid journalism and wedréuinate to have five experienced antitrust



lawyers to inform our discussion and answer questions aiovah begin with some brief opening
remarks, and we're going to start with two speaker, Ale@runes, a Shareholder at Brownstein
Hyatt Farber Schreck, L.L.P. and Maurice E. Stucke, ssogiate Professor of Law at the
University of Tennessee College of Law and Senior FellotheaAmerican Antitrust Institute.

Allen and Maurice worked together at the Antitrust Diuisai the Department of Justice and have
co-authored a number of articles on the role ofpetition in the news media, so | will let you

guys start.

>> Allen P. Grunes: Thanks, Susan. A few points abdatt \WOJ has been up to and how
antitrust applies in media markets and then a few conmadrout proposals that have been floating
around which involve either relaxing the antitrust laws eattng new exceptions. Although we're
at the FTC today, I'd be remiss if | didn't point dhattthe Department of Justice has primary
responsibility for antitrust enforcement, in tradisbadvertising supported media, including
newspapers, television and radio. And as both Mauridd ean attest from our own experience at
the Antitrust Division, the division has devoted substargsources to efforts in these media.
These tend to be the matters that touch most direntlyews and journalism. In recent years, the
division has investigated a number of newspaper mergehsding large transactions, such as
McClatchy's acquisition of Knight Ridder and smaller teamti®ns such as Hearst's acquisition of a
partial stake in Media News. The division has also inyated a number of terminations of joint
operating agreements. There aren't many of thosargfhore. In addition a few years ago, the
division brought a case against the two largest chaiafterhative news weeklies for market
allocation. Very recently it settled a case agaimstowners of the two newspapers in Charleston,
West Virginia for conduct not immunized by the Newspapes@&wation Act. How does DOJ
analyze media markets in general? It is focused pilyr@miadvertising competitions, since that is
where most of the dollars are spent, and where thédirest competitive effects are felt. It
applies the merger guidelines and looks primarily at masepetition. Joel Waldfogel, | noticed
this morning said that quality may be the main factor wheomes to competition in this area, but
quality is notoriously difficult to measure and hard toygair hands around from an antitrust
standpoint. Plus the fact that in newspapers and otbeianthere's quite a bit of data out there, if
you want to do price studies, so it's fertile ground ferdbonomists. In the case of newspaper, the
division tends to look at both advertising and readershig $ioth markets may be affected. And



in a few instances, it has also looked at and talked aubtatrial competition. | think, as antitrust
lawyers, one thing, certainly, when you're with theegament, people in this area raise the internet
as a cure-all sometimes or an attempt to broaden dldleigr market. So it's a fair question to ask
whether the proliferation of sources on the inteshetuld allay concerns about concentration in
traditional media. On the one hand as we've hearasetivorkshops, the internet has done some
good things. It's reduced costs such as news print anddndedimery trucks. It's lowered entry
barriers for bloggers and citizen journalists, and iptaae for experiments with online journalism.
On the other hand, the internet remains mostly aildision medium and not a source of original
content. We've heard that also in these workshops.aVailable survey data suggests most
Americans still get their news from traditional medral in most communities, the local
newspaper's website is by far the most visited intesmetce of local news. In other words the
internet is not a cure-all to competitive problems. & brings us to the interesting question
posed by the title of this workshop. How will journalisaorvive the internet age, and for this
panel, what does antitrust have say about that subjactiew of the adverse changes to the
newspaper industry, some have proposed the antitrusstamad be relaxed. Specifically, that the
antitrust product market definition should be broadened tadeamther media. In antitrust, of
course, a market includes only that set of competing prothattact as some kind of constraint on
price, quality or service. In past newspaper mergerslitison has performed a factual analysis
that determined whether other media outlets, such a&s tetbvision and new media are in the
same relevant market as local daily newspapers. betpast investigations, the DOJ found
sufficiently strong competition among local daily newsgrs to define these products as a relevant
market. These conclusions are perfectly consistéhtthhe observation that newspapers having
been losing subscription and advertising revenues to othaa.miedother words, product market
is always a fact-intensive inquiry, and there is newedo relax the antitrust laws for newspapers.
Second proposal has been to create an antitrust exertipatonould allow newspapers to jointly
charge for content. There are various proposals dlwsg lines, but I'll take one of the more
extreme ones, create a broad antitrust exemptiorefespapers. So, if you look at the range of
proposals, you might say, "On the one hand, a blankeéxatusive license without an exemption
could be pro-competitive. On the other hand, there grafisant antitrust risks that need to be
considered with blanket nonexclusive licenses. And thiecg you get into the realm of
exemptions, you're in a very dangerous territory, inde&tiere's broad consensus within the



antitrust community that exemptions are rarely a goo@thiExemptions may be created with
noble intentions, but they can also impose significastscand often end up being used to the
detriment of consumers. For this reason, the artitnoslernization, which puts the statement in
most blunt terms, so, that's why I'm quoting it. ButRA€ has certainly said this and the DOJ has
said it and the ABA has said and the AAI has said it. wany the antitrust modernization
commission says, and I'm quoting, "while the beneficiarfen exemption likely appreciate
reduced market pressures, consumers, as well as nonexensparid the U.S. economy generally
bear the harm from the loss of competitive forcdséwspapers have been living with an antitrust
exemption, in the form of the newspaper preservatigrif@ctlecades. So, it's natural that they
would enjoy having a new exemption. But an exemption likeyld not be good for consumers
and would probably also slow innovation.

>> Susan DeSanti: Thank you. Maurice?

>> Maurice E. Stucke: Thank you. Thanks to the FCGnfating Allen and me. To reiterate two
points that you've heard throughout this two day conferenit®t, first, a democracy relies on
healthy and competitive marketplace of ideas. And skawgwspapers continue to play an
important role in a vibrant and competitive marketplaicel@as. Our recent article in the AAl's
transition report goes into greater detail, as to copgsals for the Obama administration. No
doubt, the U.S. newspaper industry is in transition. hBassue then arises, how should the
antitrust laws apply to such an industry, and | agreed Wwith Allen, that the wrong solution is to
relax the competition laws. Take, for example, tiesvBpaper Preservation Act. In 1965, the first
newspaper, "The Examiner,” entered into a newspapergperating arrangement with the
primary competitor, "The San Francisco Chronicle.'theory and antitrust liability, the Justice
Department then began cracking down on these JOAs. Rig@ard Berlin and other large media
companies had lobbies Congress in the Nixon administrédgiothe Newspaper Preservation Act.
And what the NPA does is it immunizes otherwise illggale fixing in market allocation from
civil and criminal liability. It also immunized then exgy JOAs, including the one between the
"Chronicle" and "The Examiner." But in exchange for #nsitrust immunity, the JOA partners
have to maintain their news rooms as independent. In prgdar today, | thought that the most
informative critique of the NPA came from the headhef antitrust division at that time. Dick



McLaren. The DOJ was very much opposed to the NPAd Aok McLaren, in his Senate
testimony, | thought very eloquently explained why antitmmshunity was unnecessary. The first
thing that he noted was that antitrust immunity was unsacg$¥ecause lesser restrictive
alternatives existed. He noted how the newspapers eatdd into pro competitive joint ventures,
whereby they can agree to join printing and distributiahthat such ventures would be then
evaluated under the rule of reason. Second, he warrteghtiteust immunity would raise other
risks, other media industries. Such as magazines anigsietebroadcast would then seek antitrust
immunity. Third, he mentioned how JOA creates a shai@abpoly, and that can increase entry
barriers into the market. And then fourth, how the XaA affect the party's incentives, because if
there's a soft landing, if the parties compete figraben at the end of the competition is
immunized price fixing, because if one newspaper readlyght that the other was going to exit
the market, then it would be unlikely that they would emttr the JOA in the first place. A fifth
concern he raised is that the NPA confers too muanedien to the Attorney General and the
government's involvement with the press. It's harchtvacterize, today, the NPA's success. On
the one hand, if you look at the competitive impaciestaint in the West Virginia case of the DOJ
recently prosecuted, it does mention the benefits&aaters had from two competing news rooms.
But on the other hand, the NPA never yielded a bettespaper in San Francisco and in other
cities. In 1970, when the NPA was enacted, there wer®28.JIn 2003 there were 12 that still
published two newspapers. Today there are five JOAstthaublish two newspapers. As the
DOJs recent prosecution in Charleston, West Virgihens, JOAs are subject to abuse. Some
JOAs today exist in name only. The junior paper agredsse  exchange for a percentage of
the surviving newspaper's profits over a period. And that Imglpdor example, most recently, in
Tucson, the junior paper closed in 2009, but the JOA contimi#2005. So antitrust can play a
very important role to preserve a vibrant and competitarketplace of ideas, but the best
anecdote is not to allow media firms to consolidateabse they are too big currently to fail, or
that they need, necessarily, the relief from thetrausti laws. Antitrust analysis is, | believe,
sufficiently supple to consider dynamic market factgkad it is -- antitrust -- Allen and | are
thinking, have come to agree, that antitrust is not yavesy to apply to media merges. It's easier
to look at a media merger's impact on advertising ratesit'8 harder to look at the impact on the
editorial competition, but you can't ignore that eddgbcompetition. So our primary

recommendation for the Obama administration is momeirgcal work on how media markets



work, and ensure that any competition policy towards angdirgers is driven by a national media
policy as set by Congress. Thank you.

>> Susan DeSanti: Thank you very much. | apologizénterrupting. But, Chris, there are some
lights here that are incredibly bright, that weren' yesterday. I'm wondering if you could ask
somebody to turn them off. Okay. Next we're goingdarrom Katherine I. Funk, who is a
partner of Sonnenschein Nath & Rosenthal LLP. Shesels clients on a variety of antitrust
issues, including matters involving competitor collaboratems supplier distribution issues. She
has expensive experience working with clients in hezth, life sciences, energy, and new media.
And she has a unique qualification for this panel, in gaalier in here career, she was a sports
reporter for "The Kansas City Star." Katy.

>> Katherine I. Funk: Thanks, Susan. | feel as though wiggsional career is converging here
today, because | was at the federal trade commissidrthan | went to be a spores reporter, and
now I'm back being an antitrust lawyer. First, I'd likehitank the Federal Trade Commission and
chairman Leibowitz for convening these workshops andriticpdar I'd like to acknowledge the
efforts of Susan, who is my former partner at Sonnexischnd her policy planning team for
taking on the challenge of finding the answer to the questov journalism will survive the
internet age. Also, | should state that the views egpretoday are my own and are not made on
behalf of any client or in particular are not made omalfeof my firm. We are here because
publicly, mostly publicly-traded newspapers, and televisiomsnarofits, what | refer to as
traditional media, are under siege. The siege is beimhdpyatechnology, people's habits in
response to technology, and the changing routines &rttexican family. Unlike a good
newspaper lead, however, | will not give away my opirgbthe top. Rather, and roughly the
equivalent of a 25-inch story, | will discuss ways whicé journalism industry is adapting to these
changes and whether the antitrust laws are impeding #ateptations. It is unfortunate for
traditional media that they cannot jump into the wagkl@machine and go all the way back to 1994
when the internet first started creeping into peophles.| Traditional media failed at that time to
recognize that the journalism industry was undergoing semsimange. No longer would selling
advertising be their core activity. In the informatage, revenue would come from the end
product of news gathering and distribution. In a word,rmégion. Presumably, if they could go



way back, traditional media, independent of one anotifi@qurse, which used to make uses of
their web content pay for it. But the way-back maclsneot available. So traditional media is
faced with evolving or extinction, or the third way. ieul of the former, and in serving to only
stave off the ladder, they get an antitrust exemptmantitrust exemption, however, will not
save traditional media. Rather, it would likely tengydy prolong an outdated business model of
a monopoly paper that presided over a city and reliablgtuout 25% margins towards
ownership. The antitrust laws are not what ail traél media. After all, the antitrust laws only
prohibit anticompetitive agreements, exclusionary condudtaergers that distort market
outcomes. Everything else is pretty much fair gamehdRathe antitrust laws stimulate
innovation through competition. As Carl Shapiro, thpulg assistant attorney general for
economics at the DOJ said last year, this is espgtiak in industries experiencing technological
change, where competition spurs innovation, includingvatiee business strategies and business
models. That is exactly what is happening in the jdismandustry, a much larger universe than
traditional media. Setting aside the nonprofessionalntekiag, such as blogs, wikis and crowd
sourcing, trained professional journalists are sourin@prteng and distributing news in ways that
both utilize technology and respond to the changed csrodmtaily life. For example, within just
the past two years, all across the country, news ormg#ns are collaborating on news coverage,
allowing for better allocation of scarce resources.wAs discussed in December at these hearings,
the eight largest papers in Ohio have formed what's unfdelyr@alled OHNO, the Ohio News
Organization, to share content, including sports coverage, government, and local events. Five
newspapers in Maine launched the state-wide alliancéasitaithat in Ohio. "The Miami Herald,"
"The Palm Beach Post" and "South Florida Sun Sentem@Ered into an alliance to share stories,
including longer feature stories. "The Dallas Morning Neargd "The Ft. Worth Star Telegram,”
began sharing photos and features, such as concert re\lmgever, they're keeping separate
their coverage of the Dallas Cowboys. "The Washingtost" and "The Baltimore Sun" have
entered into an agreement to exchange some of tieairNtaryland reporting. And television, Fox
and NBC news announced plans to share video taken at wents,dike crime scenes and press
conferences in Philadelphia, New York, Chicago, L.A. |&aand Washington. And here in
Washington, WAMU, the public radio station at Americanvuensity has entered into news
gathering exchanges with various local papers in and arougahidiand Maryland to share
content. Two weeks ago, the Department of Justicedsa business review letter clearing the way



for MyWire Inc. to form Global News Service, an onls#scription news aggregation service.
And ProPublica, a nonprofit entity, is sourcing and repgistories that are being published in
outlets such as "The L.A. Times," "The New York Tifid¢PR, and everywhere in between. And
in just a little while, Bill Baer will speak, I'm sury what seams to be the incubating idea with the
Associated Press to begin a registry product. And inagbiand San Diego, independent news
sites, staffed by professionally trained journalists raperting local news stories. Importantly,
from an antitrust perspective, the participants ofresé collaborations are still competing with
one another and with other traditional media outletsidaders and advertisers and revenue. In
short, the antitrust laws are not impeding the journaistustry. Instead, the antitrust laws are
allowing these adaptations and innovations room in the ndaketto succeed or fail on their own
merits. That said, we are left with a nagging questith only one organization's reporter at
City Hall or the state house, what is the effecergposing corruption, unlawful, or just plain stupid
behavior? Scandals such as Coingate in Ohio were expesadse beat reporters from different
organizations competed to break the latest developmentrtunétely, such noneconomic
competition, while theoretically within a scope of &mist, is not readily quantifiable with current
analytical tools. In this regard, an antitrust excepfor the journalism industry is a glass slipper
that simply does not fit the foot. As both a forqmrnalist and avid consumer of news and
information, | have a deep interest in these issuek| ®ery much appreciate participating in these
discussions and look forward to your report.

>> Susan DeSanti: Thank you very much, Katy. And nowwllehear from Bill Baer, who is a
partner and the head of the global antitrust practiéereold & Porter LLP. He is very familiar at
the FTC, because from 1995 through 1999 he served as the dokttterfederal trade
commission's bureau of competition, and we won't gothecearlier positions he also held at the
FTC. He currently represents clients on a wide ranggsaé, and his clients include the
Newspaper Association of America and the AssociatessPre

>> William J. Baer: Thanks, Susan. It's always gmolde back. | am, as Katy indicated for
herself, here and in my individual capacity, as som&dmespent some years in and out of
government dealing with interesting antitrust issues. rSakkaady noted that | do -- and | want to

make sure the record reflected -- represent a couplaités with very serious interests in these



hearings, the NAA and AP, | should say that both hayeexiated the opportunity to participate in
these hearing, and both -- | can speak on their bétel& appreciated the opportunity to work
with Assistant Director and DOJ in addressing someefdsues of competitive collaboration and
consolidation that are very much the forefront efsih hearings as well. I'm going to make a
slightly -- a slight variation on typical FTC stalfsclaimer, | need to say the views are my own and
not necessarily anyone else's, but | think it's unlikie# the NAA or the AP will disagree with
anything | have to say here today. | want to make ttpéxk points in opening, and then we can
get to Q&A. A little bit about the nature of the problemesre facing, you covered that yesterday
in some of the earlier hearings as well. | wartatik about two ways in which, | think, antitrust
enforcement can and should account for the changing raftacenpetition in the newspaper
business. First point, and the professor covered thigypheroughly -- You know, there are real
challenges facing newspapers and others who are origjyagins content. Ad revenues are down
significantly and don't look poised to recover any timensoSome of this can be seen as cyclical,
our reaction to a depressed economy, but some of ilysafone-way directional decline in
advertisers hurting the newspaper, their traditionalcaf communication with consumers. |
don't think there's any doubt too that subscription coststagoing to make up for the lost revenue,
and whether that distribution is by print or electranieans. You know, a large part of the problem
is Katy and others have said stems from the fact et new sources of obtaining information for
a consumer, largely the internet. That's where sofitiee advertising dollars have gone. But
there's a related problem, in that those who are aggrggantent for the internet, may not always
be paying fair value, or any value, for the content they fire aggregating. Some of that content,
maybe much of it, is copyright protected. Obviously, tlotBut there are today no really efficient
ways for the people who generate the content and thlose@ggregate to reach a meeting of the
minds about what appropriate compensation is. In theofttes economic reality, newspapers
have been forced to cut costs and adopt many efficieagures. You know, recent -- and Allen
and | have talked about the nature of competition anbehefits of that. One challenge, though,
is in fact, your revenues have gone down and you're cyiagnews room staff to the bone, do
you really have that kind of editorial and journaligtaampetition that we all see as hallmark of the
American democracy? So | think in order for newspapessitave in light of the economic

reality base, there's going to be further cutbacks, lsyré going to be some need for some
creative efforts, whether they are merger, joint ueed or other forms of competitor collaboration.



So what's the relevance of antirust in this environméddBody is seriously arguing the
proposition, that antitrust is the root cause of chghsrthat newspapers are basing, and | don't
think most people see a broad-based antitrust exemptimacassarily a magic bullet solution. A
lot of the problems will remain with or without antiéust exemption. But that all said, | think we
ought to look at a couple of issues, both of which haea laluded to by the earlier speakers. The
first is, does the changing nature of competition threstising dollars suggest that the traditional
market definition that Allen talked about, that we erglamerger analysis, is that still right? Is
that the right model? Antitrust has this problem int ths predicting a future, but it's doing it
based on past behavior, and one of the challengespidiyrchanging environment is does past
behavior, competitive interaction, adequately prediappropriately predict -- what is going to be
happening going forward. You know, market definition, why dbesaiter? Obviously, because

if, in two newspaper towns, if the economics no lorgygiport two newspapers, and they actually
can demonstrate that the future is one where ad revaneigeing to be generated in competition
with these alternative sources of advertising. Then maybarket definition is too narrow, and it
needs to be broadened. Second area where | thinkuahigrelevant, is in helping those who
originate the content understand ways in which theycodaborate without taking on undue legal
risk. There's a lot of interesting ideas floating arowedjures to better track, how newspaper
content is being used, is something the Associated Presdhard have talked about. Their
collaborations being discussed to address free writeessperhaps by offering those who
aggregate or use content, some sort of option, not dunsese option, but option of a blanket
license, which would be negotiated in advance. Thereeatires being discussed about ways in
which print media can collaborate on classified adsthdr it's on the internet or otherwise. There
are ideas out there. Now, we've got a frameworkratyaing these sorts of collaborative ideas,
and Susan was one of the principle authors of the campellaboration of joint venture
guidelines some ten, maybe a few more years ago thgratithl know that both the FTC and the
Department of Justice has pledged to work cooperativatyone who's been in there interacting
with DOJ on some of these issues and can tell yoy,rdadly are trying to understand a make sure
they are adequately predicting the future. In some wlaysy look at it, we obviously have some
very, very serious problems, and what can antitrustiaybe it's look to the notion, in the
general dynamics case out of the Supreme Court yearsvhgre you don't necessarily assume that
current competitive conditions adequately predict the futéwed it may well be the right answer is



that we need general dynamics on steroids in ordatdquately address what is a ridiculously

rapidly changing environment.

>> Susan DeSanti: Thanks very much, Bill. Finallyrevgoing to hear from Steve Nevas, who is

a fellow of the information society project at Yadavischool. Since 2003, he has also served as an
attorney at the law firm of Nevas, where he advisedianend business clients about media law,
privacy, right of publicity, trademarks, copyright, for fiirand nonprofit business strategies. Now,
Steve has a proposal, and so we've given him a Iktia éme. Since we haven't put a time limit

on anybody this afternoon, | hardly think | can starehbut I'm going to hope that the panelists
who have gathered here will actually stay a little ga@0, and we can actual have some

discussion. So begging your indulgence. Go ahead, Steve.

>> Stephen Nevas: Thank you, Susan. ['ll talk quicklghduld say at the outset that most of my
experience as a First Amendment lawyer and as a jisirdavas an investigative reporter for
many years as well. It's hard to get that out of mgdblstream. | think it's important to start by
thinking about the fact that very few of us here havertorsour memories to remember when we
actually paid for news. The paper boy, the paper gileced on the weekend. In fact, | can even
remember being a paper boy in my youth. We subscribedtopped at news stands, we bought
news one way or the other, but when the internetgederour favorite news media all migrated to
the web, because without a presence there, withabust and up-to-date presence, you just don't
exist in this society anymore. And we have to face thae belief in the news business was that
the advertising which made journalism's economic viabilitysgae, was going to follow that
presence on the web, but what actually happened is thatiadrsestraggled, they paid less
because the proliferation of digital media led to a hiaggely unused, and still largely unused
inventory of advertising on the internet. No one isimglito predict that the income that news
organizations once enjoyed is going to come back any tioe s fact, the Neilson Company
recently reported that overall media ad revenues were @8wlast year. According to Neilson,
newspapers took a 26% hit, but I'm informed by the newspageciason that that number is

likely to be closer to 25%, and that tells us a greal aleout the economic impact that has had on
the news business and damage that has been done. #idgesti the web, according to Neilson,
remains stagnant at 1%, one tenth of 1%, and that dappetr to be growing very much either.



While journalists and financial foundations have continwecrumble, the measurable value to
readers and internet users of what journalism producemohad he Pew center founded in
Baltimore a few months ago, that during a single weekewthé news landscape had rapidly
expanded, most of what the public had continued to learsavaserwhelmingly driven by
traditional media, particularly newspapers. Nearly 50%lladriginal local reporting was produced
by print organizations and then reused or reversioned withitlbout permission by other media.
38% of web users made 78 million unique visits to newspaplesite@s in the third quarter of 2009,
an upward trend according to a study by Neilson online for #&. NPew also found that in
Baltimore, "The Baltimore Sun" produced 30% fewer storieamy subject than it did in 1999,
73% fewer than in 1991, and that traces the trajectomhaf has happened to journalism. News
organizations, large and small, printed, broadcast tooneeasingly unable, and this is no secret
from our discussions here, unable to monetize what thégige support. David Carr wrote in
"The New York Times," the clock is ticking. Many of thews legacy businesses that produce that
concept will not be able to continue to do so. So ahatwe going to do? The question presented
by chairman Leibowitz in his opening remarks at the Gfghese workshops in December was
whether or not journalism is experiencing creative destrn or simply destruction, to which one
might add, should we, can we afford to sit back and wdih¢oout. What journalists produced can
ready be categorized as socially valuable public goods. Hend's been some discussion of that
here today. Professor William Fisher at Harvard idess them rather well. He said first, they are
non-rivalrious. In other words, enjoyment of them bg person does not prevent enjoyment of
them by other people. Second, they are what he aallsxalutable. In other words, once they
have been made available to one person, it is impessildt least difficult, to prevent other people
from gaining access to them. And Fisher goes on to pairthat potential suppliers recognize that
they would not be able to recover from consumers asesof producing these goods. And into
this category, he places the lighthouses, roads, mhtdefense was mentioned, inventions and
recorded entertainment, to which | would add, journalidtews and information are the lifeblood
of our democracy. Citizens, communities and theirtinsdns depend on a steady supply of it to
fuel and inform participation in day-to-day decision makang in elections. So what are our
options when is now the signific -- the signs pomtvhat | think is a market failure in journalism
or a series of them, or partial market failures. dflaok at our history, technology-induced market
failure has more than once led Congress to adopt demeitral measures to protect the economic



base for the production of public goods whose markets bawveould otherwise, fail. 101 years
ago, the player piano, the must-have entertainmetersysf the day, threatened to deprive
songwriters and music publishers of the benefits of tireativity. Why? Because piano roll
manufacturers were reproducing their compositions withoygihgdor the music. So, Congress
stepped in to assure that those whose work was takkout/permission would be paid.
Lawmakers, when they considered the problem with a g@drealized it was not possible to
prevent the reproduction of such public goods, like news hogetwho did could be made to pay
under the copyright law, which had been enacted atithat tAnd so, they passed a compulsory
copyright license to allow anyone to use legally protestasic, but obligated those who
reproduced it to pay royalties to those who wrote it.hényears since Congress has adopted
compulsory licenses to provide basic income streants| amphasize "basic" income streams, not
the entire source of the income, for the owners afer@ used by public broadcasting,
retransmission by cable television systems, subscriptidio transmissions and nonsubscription
internet radio. The primary beneficiary of these commmuy licenses, the music industry, has over
the years, organized itself through voluntary performaigtes organizations or PROs. They are
BMI, ASCAP, SESAC, and the Harry Fox Agency. Due tortlle of reason, they are viewed as
not violating antitrust laws. They negotiate, theyngfwenses to those who use music. They
collect and distribute the income. Could this modehariant or hybrid of it possibly provide
digital journalism with a financial floor and if so, Wavould be go about it? One of the most
difficult challenges facing both news organizations abvidual writers is to track down and
bring to account those website operators who regulardypesciaggregate, and monetize the
headlines and stories of others without permissionowttpaying anything, and sometimes
without the scruples to attribute what they re-publisthhéocopyright owners and original authors
of that work. Key elements of a solution have beenuadenoses now for some time, and they
are falling into place. Thanks in part to imaginative arsg application of the same digital
technologies that have created the problem in thegiase. Two organizations in particular are
responsible for this. The fair syndication consortama alliance of 1,500 newspaper publishers,
organized by the software firm Attributor and using its sgdesoftware to track the extent of the
problem found that during the single 30-day period late kest,\112,000 full copies of their work
appeared on unlicensed sites, some of which used the wibsknedmbers and others as many as
15 times, without permission and without compensatiore cdmsortium has publicly announced



that it hopes to use the information to press the adveytgyencies who place ads on these sites to
divert income from the sale of the ads that appeeomunction with their work back to the
creators of that content. The Associated Presdastbsting a different approach -- a software
approach known as news registry. The AP has adapted by lapg®m source program which had
already gained acceptance in Europe, and has made #dwdd its own members. The software
allows the users of it to attach a digital wrapper theaiginal work. When someone downloads
the content to which it is attached, a message isosehtto the publisher or to the AP via the web
that a site maybe using its material, and a paid liceasetinen be offered. No one at consortium
or the AP has publicly announced that they will use tmutent tracking software as the digital
cornerstone for voluntary broadly based copyrighttsginganizations who would act like VMI

and ASCAP, like those performing rights societies totifieand negotiate with unauthorized
users of their work. But that is, in fact, what tlagpear poised to do. Essential as these
contributions by the consortium and the AP are to thadubf digital journalism, the news and
information universe of the web is much larger. And pasiblutions that result in payments to
some but not all who cover and report the news, witticoe to beg what | believe is a larger
guestion. How can we fairly compensate all who creaggnal content consumed by significant
publics? In other words, who is going to pay and how. Intesgrice providers sell access to free
content, but pay nothing for the privilege. Only in ramees do web users pay for what they
download. Just 3% pay for what they use according to récergster research data. A plethora
of findings at the same time discloses that web users grown so accustomed to free news and
information that a few short years, many considecatginued availability without charge as a
birthright. Yet if no one provides adequate compensatdcambination of internet and display
advertising or commercials continues to meet only a gwoation of the cost of content creation
and distribution, the quality of news and informatiort thes been identified as public goods will
continue to erode as it has been, or it will be adslessnly to elites who can afford to pay for it or,
has already occurred to too many local and regional conesint's just going to disappear. This
suggests that whatever payment model is adopted, and €lané&cbecoming increasingly
unavoidable, it ought to be simple. It ought to be relatipalinless, intuitive and universal. One
that meets those criteria could be a content lickseséo be paid by every internet service provider
on each account it provides and passed on in whole ortitopt#e users of the internet. The funds
will be forwarded to a new division of the copyrighticdéf which would operate under streamlined



procedures, stripped of some of the onerous, | must sayaestly procedures which have, in the
case of compulsory licensing of distant television dgyaad internet radio made the collection of
what copyright owners are entitled to, as if not n@xpensive than what they get in the final
analysis. Copyright owners who elect to participabeilel agree to periodically submit records of
their downloads to the copyright office. Those recoodset cleansed of any personally identifiable
information. And to prevent the gaming of the system,dbpyright office would commission
market by market sampling by organizations like Neilson anB ARcross check the download
records, and based on a formula, then decide on appgsgoimpensation to those who provide
content. Those funds should not, and | don't think avelope to pay all of the news organizations
expenses or assure a profit, but they could provide a findlomathat allows them to leverage
additional income. This model, applied to digital jousralin all its forms would help to create a
level playing field between legacy and new media. It damcourage, not discourage, the
operation of market forces, and stimulate the kindkpeementation and innovation which we
must have if journalism is going to continue to survive gmadv. It could, at the same time,
discourage the segregation of information elites whoatfand news information, segregation of
informational leads from those have nots who wouldrmble to pay for metered or paywall
information, information for which they would otherwise denied. Finally | think it's important
to consider that there is both legislative and judioiatedent for amendment of our copyright laws
to authorize either a compulsory statutory blanket oritiylcensing model for news and
information which is distributed digitally particulanyhen the purpose is to assure the continued
production of public goods. The application of these cosdegburnalism when distributed
digitally is part of the discussion we ought to havel kthink it's one we ought to have before it's
too late. Thank you very much.

>> Susan DeSanti: Thank you very much, Steve. We piawnty on the table to discuss. | first
want to introduce my co-moderator, Jessica Hoke, whdélped pull all of this together. 1 also
want to make it clear that we as the FTC recognizeDfal gets to decide the cases. This is not a
surprise to us. What we are doing is taking the polick &dhis. And I should also mention that
we are traditionally very simpatico with DOJ on thieole idea of antitrust exceptions. I'm not
aware of any antitrust exemption that the FTC hasagerously supported. We've traditionally
opposed antitrust exemptions for the reasons that Maamté\llen so eloquently described. |



thought we should probably -- what | would like to do witls ttiscussion is start with the existing
exemption and see what purposes it has served, and getpeegition on the extent to which it's
really worked. And then go into some specific typesaoshpetitor collaboration, some of which
have been raised here, including Steve's idea. So &tldMaurice, could you just -- Allen or
Maurice, could you just explain the basic rationale &edtiles of the current exemption?

>> Maurice E. Stucke: The MPA is at a --

>> Susan DeSanti: I'm having trouble hearing you.

>> Maurice E. Stucke: Sure. The Newspaper Preservatibis Aodified at 15USC 1801, and it
basically has two tracks. One was for pre-existingspaper joint operating arrangements. this
was at the time that citizen publishing happened, andpsovides them immunity. And then
second, for any new JOAs then, that would be then sotnglytwould then have to go to the
attorney general for approval. The statutory framevsriot very well laid out in terms of what

the DOJ's oversight is, given that there is this gbitnmunity. Basically the attorney general has a
role at the beginning in order to judged whether or nohére JOA qualifies. And it's a very broad
standard. Whether one is not failing under the failing flefense, or something approaching that.
And then secondly whether or not it served the purpose®aict. And then secondly is when
there are amendments to pre-existing JOAs, that thejdwben be filed with the DOJ. but it
doesn't really spell to what extent then that the B&sJan obligation to ensure that the parties are
conforming to their side of the agreement in having twopEimg and independent news rooms.
One of the things then that you say that is that X#e the act has enacted in 1970, have then
modified the terms of JOA which can then also affeetparty's incentives, particularly when they
go from let's say a jointly run JOA to a host-tenatniasion, where the dominant partner then takes
over many of the obligations. And this was clearly seethe Charleston West Virginia case
where media news essentially cashed out of the J@Aeceived a small sum to continue with it.
And that's, in essence, the statute, that therese thOAs that are in existence, now, they're down to
five, and there isn't -- the DOJ will open investigasiom look into whether or not they satisfied,

but it's not statutorily well defined.



>> Male Speaker: The only thing I'd add to that, just in génferapeople who aren't familiar with
JOAs. They were sort of a Faustian bargain whereitbelation and advertising functions could
be combined, but the editorial and reportorial functioonsladl be kept separate and would continue

to repeat.

>> Susan DeSanti: Yeah, and | think that's a crucial Gingisue because in a sense, the price
competition from sales of advertising was, in a segisen up, and in order to preserve the
editorial content. So when | think of NPA, | think bfn terms of preserving competition in
content rather than competition in prices offereddeedtisers. | think that's relevant to think
about, as we think about, heaven forbid, the potentiarttrust exemptions for the news. But let
me ask you both, you've seen this, and | welcome othersase opinions on this, how well do

you think it worked?

>> Male Speaker: | think -- it's hard to say that one asgunm favor of the NPA is that it helped
preserve a newspaper that would have ceased to exiet.e&h the other hand, you may look,

like in situations such as Denver, did it then, chanfedarty's incentive in such a way that, if
they compete too fiercely, but both of them are unsuvehath one is actually going to exit, thyat
there could be then a soft landing of antitrust communitgl then second component is, this is a
point that Dick McClaren raised, is to what extent wdblel marketplace have been better off, had
the assets actually exited the marketplace and thewthdd have left an opening perhaps for
someone else to come in. Rather than trying to thexk btlem, for example, the morning and
afternoon space? Okay. That's the first part. €hergl part is, once you have antitrust immunity,
how can you make the best of it? Here, DOJ, verycdéeti staff, in the past ten years, have taken
a hard look at these antitrust immunities. Not fordhiee that they thought necessarily that JOAs
are a great thing, but that antitrust immunities areiriggm be abused. Because of the
susceptibility for abuse here.

>> Susan DeSanti: Anything anyone else wants to add? $teahead.

>> Stephen Nevas: | have a question, but | don't veadietail the course of the discussion.



>> Susan DeSanti: No, go right ahead, if it's abouh#évespaper preservation act, go ahead.

>> Stephen Nevas: It is not, but it's about a relagpt. Okay, | can wait.

>> Susan DeSanti: Okay, all right. Anything else peopletwaadd on the newspaper preservation
act? Okay. What | then wanted to move into werebollations to "share" content. NPA
preserves competition in content. Now we're lookinthe potential for collaborations to share
content, and | just need to note, at the beginning, | ltacheersation with someone very early on
in this process. It was probably last May, about a redaesin antitrust exception for newspapers,
and | said, "A collaboration to do what?" And theydsdiWe're not really sure." So I'm really
hoping that we talk about specifics, collaboration tawthat, because each raises different antitrust
guestions, to some extent, so that's the reason foinfyanthis way. So Katie, you mentioned
some collaborations involving the sharing of contengsoin the case of the Ohio newspapers.
Whereas Dayton, there might have been a reporter Akron who covering Dayton news. There's
no longer that person, because Dayton is going to bedimgvikron with the news. I'm not sure |
got it exactly right. But that's the basic concept tBese kinds of collaborations raise antitrust
issues, and if so, what do you think of the most siganiti@

>> Katherine I. Funk: First of all it's interesting thiae JOA or the newspaper preservation act got
rid of competition on the revenue producing side, or techaintain the competition on the
content side. Now what we're seeing is the reveldght? The newspapers on their own, maybe
because of the antitrust laws, are maintaining sepasgenth respect to subscribers and
advertising, and are trying to collaborate, or use scasmurces, reporters, more efficiently, by
sharing them. As to whether or not that raises atrasttissue, | think theoretically it does. |

think, for instance, in the West Virginia case two nsrdago, that the Department of Justice got a
consent decree in, in addition to the higher ratesdeersising and subscription services, et cetera,
one of the points they raised was the lack of -+éisalting lack of competition with respect to
content. But my question would be, back to that igya@fonly concern, take away the rising of the
advertising rates and subscription rate, et ceterag ibhly concern in that merger would have been
the reduced competition in reporting, would the Departrogdtistice have brought the case? |
doubt it. Because how do you measure quantitatively aeatdrm is? So, to answer your



guestion, Susan, | think theoretically these collabonatraise antitrust issues, quality is always
one of the considerations when looking at a mergesiot yenture or whatever, but | don't know
how you would bring that case in court. Maurice.

>> Maurice E. Stucke: A couple courts have addressed lth#te editorial competition within a
JOA, competition that's cognizable under the antitrugs,lahe answer is yes, the courts have
recognized that. Secondly, there is -- the DOJ IAMSCAS brief in Hawaii in 1999, talked also
about end gain competition that in some JOAs, it's ungbhesn the JOA would end. So each
partner would have an incentive to invest in its papesuaa exactly how then the JOA might
end, or if one party might want to terminate it eatiem the other. And in order to ensure that
they had a better position against the other theytal invest in terms of quality. But, | mean,
you see in terms of editorial competition, all of time, with respect to alternative newsweeklies,
right? They compete on two facets. One, they conmipetadvertisers, but they also compete for
readers. And the way that they compete for readéhnsdsgh their content. So in markets where
you have two alternative news weeklies which are éisgigrfor free, you still have a cognizable
form of competition to attract readers which in turn sall them to advertisers, and courts have
historically recognized a leadership market in connection aritadvertising market.

>> Male Speaker: Only thing I'd add, as an interesting foottitgejebates that led to the Celler-
Kefauver Act in 1950, the question specifically came uptldnether that act would prevent the
merger of the two daily newspapers in a particular tamd, the response was, "No, we want clash
of opinions," so the antitrust laws would actually prév&ich a merger. Now, | agree with Katie's
point, which is, if editorial competition were the otyype of competition, leaving aside the JOA
situation. If all we were interested in is editogalmpetition, then my guess is that the division
probably would not bring a case based solely on th&tpwi some other form of economic
competition attached.

>> William J. Baer: It's time to go back to generalaiyiics on steroids. | think the judicial
precedent here, which is absolutely clear, cognizable ditropancludes content competition.
There's no doubt about it. But the new reality think, you've got these huge fixed costs that
newspapers incur, and their revenues are declining. Sptiisesi circulation and advertising



revenue, and if you look forward, the notion that thegelag to be -- Steven, this is what you were
getting at, that there is really going to be meaningfaimetition in the local area. To your earlier
point, | think you got to look at probably the content contjpetiis mostly local regional, right?
You aren't going to get much of a diminution in internaicor national news stories, you know,
Super Bowl coverage, that sort of stuff. But it's Isgadrts, local news, that really is where you
have traditionally seen the most risk of diminutiorditorial competition. Is that really going to
be there anymore, given that the economic model appetits be sustainable in the absence of
news sources of revenue, which we don't see necesasiilgppening or happening in sufficient
scale, scope to allow people to maintain competing n@nsso It may well be that accelerating or
at least appreciating the need to move to newspaper abatgaii facilitates -- it spreads the costs
over more units and facilitates that kind of traditiomalvspaper reporting competition with the
local radio, the local cable provider which does do soewesnand you look at the WTOP
competing against "The Washington Post." That is actagliyessive, head-to-head content
competition. So, appreciating that three to five yeatfrom now, we're probably not going to, in
most medium size, and even some large towns, hawarthdation, the ad revenue to sustain two
traditional newspapers. Looking at a merger or some kijmir@gfcollaborative activity in that
context, suddenly takes on a very different appearance.

>> Susan DeSanti: | think that's a crucial issue thatrgaaising, Bill, both in terms of the local
regional focus. Interms of really, what you're sgyis, if the competing newspaper would not
have covered the story in any case. If the competingpegver or news organization is not going to
be there, then what are you looking for? And this islamo the issue that you described in the
newspaper preservation act, that it's not quite a failingdefense but it's along the same notion of
saying, we have to look at the likelihood that the compaetitrould be there in the first place
before we can say, "No, that's not a good idealdavalewspapers to share content." But | also
wanted to get, from you, Katie, you mentioned a numbeeaftypes of news organizations.

We've looked, and so far we really haven't found any, dna Found a way to sustain themselves
into the future. That's not to say that they havesentable to get advertising. A number of them
have been able to get advertising. It's not to saythlegtdon't have foundation grants or donations,
they do. But we had a panel on this in December whallyrieighlighted that, every year for



them, it's a different mix, and every year it's agle. I'm wondering, you clearly looked around a
bid. Have you found any who are sustaining themselves?

>> Katherine I. Funk: Let me sort of take the chickey wat, right? A lot of these collaborations
and different types of reporting and distribution haalygust come up in the past couple of
years. So | think it's first too early in the evolutiortla type of enterprise to say whether or not it
can be sustained. If you think there's some statisdtcstiys 1 out of every 100 businesses that
have started in a year, only 1 out of 100 survives. So whylgimews organizations be different
from the restaurant business or anything else? | thinotrgy to be trial or error -- trial and error,
and | think that at some point somebody is going to findwate make it work. And then like the
newspaper industry that grew up in the 20th century, tbaehwill then be replicated until the
next great meteor hits, and they are faced with extimctBut, there's these independent websites
in Chicago, in San Diego, that are actually staffed bfegsional journalists. And while | don't
know that they are going to say they're going to be tinefiree years, they have been somewhat
successful in attracting readership and at least sustailmengselves in the short term.

>> Susan DeSanti: Steve, | wanted to -- we were goimgove on to collaborations that enable
charging subscribers, in some sense, and | think your @bitiesn that category. Basically, you
would end up charging the people who are consuming the néiwgaur proposal, but | wanted to

give you a chance to raise your question first, if yonitdeant to discuss your proposal first.

>> Stephen Nevas: I'm glad to discuss either. Buvé laaquestion for anyone on the panel who
wants to answer it. And that is, when you look atBMd ASCAP model from an antitrust point of
view, is this an anomaly that people believe should nogpeated, or has this proven to be, from

an antitrust point of view, a workable one?

>> Male Speaker: From an antitrust point of view, wor&akght? It is a classic way of getting a
bunch of folks who have some sort of rights thatviddially they can't really exercise and
collectively it becomes an efficient way of allowgipeople to -- efficient in quotation marks -- to
recover intellectual property. | think the reservatiolpsud it as a going forward model, that, and
royalty rights tribunal kind of thing. How long it takesget to a resolution and whether there are



models that do not involve -- that may involve arnrgyta party to party negotiation as a more
efficient way of getting from here to there. So | dé&now if I'm --

>> Stephen Nevas: We covered this case in our clasa/ésks ago and one of the things we
highlight with ASCAP is there were 22,000 members with lianicompositions. And BMI had
10,000 publishing companies and 20,000 authors and composers with 1 caitipositions. So,
just look at the transaction cost there. Imaginerttagach person trying to then monitor the
market to see if their products were being used and alsegtiate with the various entities. |
mean, the transaction costs there would be phenoménal to what extent do we have those sort
of transaction costs with newspaper owners? Ther8&9 newspaper -- 389 newspaper owners,
as of 2005. The study that you mentioned, the articles the larger national newspapers, were
reused many as 15 times, whereas only one to two affticlessmaller papers and | believe it was
a study of 157 newspapers. So, to what extent on the ¢temsaosts as significant in the

newspaper industry as they would be in BMI and ASCAP?

>> Female Speaker: | think because the newspaper indusstiyrmublishes on a daily basis, |
think very quickly you could get to those significant teign costs. | actually think BMI and
ASCAP is a good framework. And apparently so did the pulbisdned Google. Although, they
sort of went a few steps farther. Maybe a bridge tonoBaut the thing that would have to change,
of course, is that Congress would have to change theigbpiaws as they relate to newspapers,
and to you know, publishing generally. And frankly, good luck ggtGongress to do anything. |
don't know how this issue gets brought before Congresigcima way that Congress is motivated to
take those steps. So, yeah, theoretically, it's & glea, but --

>> Stephen Nevas: Well, one argument would be the eaonoability of the web as a provider of
high value news and information going forward. Becausd'svhappening now is arguably
unsustainable. A lot people have taken a flyer atétgalcy news organizations are in it because
they think they have no choice but they also know tlaent &eep it up. And so we're sort of
headed for a wreck, I think you could say. And the questioliHow do we avoid it?" And "Is
there political will to do something about it?" Parlasly if you characterize what journalism
does, and it's not just newspapers. It's a lot of wesifA lot of struggling collaboratives,



nonprofits, for profits all trying to produce what are argygniblic goods. And | think the real
bottleneck, I think and what experience has shown isuhent copyright royalty board system.

It's a nightmare, you basically only have what, thueges hearing all of these cases? It is very
expensive and the way it's structured, it's an invitatiopdople to basically hold the system up for
their, for relatively small claims. So I think th&there's an appreciation of that, arguably we have

to fashion a solution that doesn't allow people to gumwitipthe works that way.

>> Female Speaker: Welcome to Washington.

>> Stephen Nevas: Oh, I've been here for a while, Betu20 years' worth.

>> Susan DeSanti: Steve | wanted to ask you a coupleiangesind by asking these question, |
don't mean to, at all, seem to criticize your propdsal,you know, the fact is, you know, there are
serious issues here and we need as many to be discupsssiate. So, this is just in the spirit of
probing, you know, one of the possibilities, and this wasussed on the copyright panel that you
were here for yesterday as well, is that varioug@stegroups, as soon as you take copyright type
legislation into Congress and say, "Okay, this istteb&vas to protect the appropriability of news,
that we value, because it's a contribution to anésssry for democracy to function, what can
happen is, there will be a lot of people who are providifg mation on the internet who may
want to also argue that they are public goods and alsoshera of whatever it is that the ISPs,
under your proposal would collect and then would be raoliged.” And so, have you thought
about that, and have you thought about potential waystiogliish the news from other types of

information, because basically information is public good.

>> Stephen Nevas: Yes, but | don't have a perfectigolat this point. | mean, if we look at the
second class postal regulation as a way of attemptidgfiee the press, it's generally publications
in general circulation. That is not going to workhistcase. | think we might begin, and we have
to be very conscious of the first amendment probldraisdan result, if we discriminate between
media, and with discord, discriminating on the basistud the speaker is. Although | think that if
we were to exclude 501 c 6's from the benefit of thid,aganizations that are of that type that we

would begin to solve the problem. It remains what isuanalistic news organization and part of it



maybe in terms of attempting to distinguish, and I've begwwork on this, between those
protected under the press clause of the first amendmerthase who are merely protected under
the speech clause of the first amendment. It imn@asy distinction to make, but | think arguably
it might work. And it is a problem. Do we include eveiygger? The answer is those who would
be -- contribute significantly and the sampling servioelp us do that, because when we rate
circulation, very small audiences are what are knasMBMS, below measurably standards. And
we would exclude that way a large number of them als@t i§mot to say that there would not be
some who would claim that they are journalists. And pbthe problem, as well, is that we now
have, as Yochai Benkler has said yesterday, a pamg preéhis country. The reemergence of a
party press who would have to be included as part of this.

>> Susan DeSanti: Let me ask you another question. €uthier side of the equation, well, let me
actually get to the middle. ISPs. This is obviously gam-- if your proposal were enacted, it
would impose administrative costs on the ISPs. Artepr@suming that those are also passed on to

consumers?

>> Yes. The ISPs currently collect other money fier government. They collect money that goes
to an FCC fund for educational purposes. So, in ternfseafability to administratively collect it,

it shouldn't be a large problem. The distinction wddde to be made between simple individual
accounts and those that are institutional, the provwatehe federal trade commission, for example
provides a number of users and therefore that would hawe ¢computed as part of it, or for a large

business, versus a home user.

>> Susan DeSanti: And what about -- okay, so then weodgle copyright royalty tribunal
problem. And how do you figure out, you know, how the masteuld be allocated and who
should decide and how on earth do you get those issuegesol a relatively speedy manner?

>> Stephen Nevas: Well, | think there are a coupler@iteFirst of all, you begin by compelling --
this is a proposal that Terry Fisher at Harvard mad®mnnection with something he wrote in 2004
pertaining to the Napster problem at the time. What yos gequire that downloaders who
wanted to participate voluntarily would be obligated taquically forward records of their



downloads both numerically and the length of downloadthataf somebody obtained a lot of
information it would count for more, to a new divisiofithe Library of Congress which would be
operating separately than C.R.B. does now. Secondjdtay of Congress would commission
sampling, basically rating studies which it now doesbforadcasters and which they do in terms of
circulation studies for newspapers. So they're expegekat that. To measure the audience and
then crosscheck the download records against the samplirtgthisrwould discourage the kind of
gaming that might occur if someone set up a bot to downleaddwn site. So, we would prevent
that. And then on the basis of a pre determined fortoudgecide what percentage of each of these
sites would be entitled to against the pool of money thalduge available.

>> Susan DeSanti: Any other questions or comments?

>> Male Speaker: I'm curious about how the price would heasdtgiven some of the concerns
about coordination, that DOJ has had in the past, or cobgiminant firms, just to maintain
their position, how would you address those issues?

>> Stephen Nevas: Well, | think, and | will confesseélenomic study has not been done against
this proposal, that would have to be done, but I thinkrimgeof the -- what both the market could
bear and what would be fair, and | would refer to some&werry Fisher did in 2004 and 2005, the
fee could not exceed $5 to $7 per month, certainly. kth&sed on some back of the envelope
calculations that have been done to date, that it waaldde a rather substantial sum of money for
distribution to content providers. And the idea would beréate a floor, not to, in other words, to
give them something they could use to leverage additinoame rather than assuring them of the
full compensation. | don't think the BMI ASCAP systattempts to do that either.

>> Susan DeSanti: Maurice?

>> Maurice E. Stucke: I'm just curious as to, Bill, yoised a -- would your -- the instrument that

you talk about, tracking system, would that be in additgr would that necessarily be a lesser
restrictive alternative to having a fee imposed on tiR®1S



>> William J. Baer: Well, first of all, you can't iBadecide, you know what to charge for
appropriation of content, unless you know who's usinRight? So, you need -- that's a
prerequisite to anything, right? And then the questioiWéiat's the next step?" You have
Congress impose, you know, clarify what the intelleguaperty rights are, and to set up a
mechanism so that those can be enforced, collecteddtsili all that sort of stuff. But there are
other you know, potentially private party competing solutems Steve talked about the
Associated Press and the other internet providers, ogsi@tternatives. So | think, first step is
obviously tracking use. And then the question is, could §oough private parties, basically offer
up various kinds of licenses, for example, you know, nfisone had set up the tracking
mechanism, had the buy-in from the content providbes; tould then turn to offer a blanket
license, with some sort of formula that would be setistribution. That has some antitrust issues
associated with it. But you know, depending who is gaoniget deciding on what the license is
going to cost, whether it is a nonexclusive option fooatent user, that is, | could go directly to
use "The New York Times," and negotiate something ifrited to, there may be ways to do this,
that, again, balancing benefits. You know, and approph&teAP BMI kind of way of tracking
and aggregating. You know, there may be ways to do thisi&ahwith free rider issues, and while
there may be some modest competitive risk, it may be shaahel there be ways to address the risk.
So, | mean, that's the way | see it. | share Katiehcern that, you know, given what is a serious
economic problem for the newspaper industry, is a el solution going to move quickly
enough to really address issues. It may or may not,rarttheére other measures that could be
taken by more than one entity to try and get from hetbdre, that basically address some market
failures that we're seeing.

>> Stephen Nevas: If | could just quickly just say dnieg. The problem is, unless we find a
relatively all encompassing solution, all of the medédimds of uses, the pay walls, invite someone
to go over, under or around the wall, and given the hdiztshave been inculcated on internet
users that's what they're going to do. So the questigrcarae down to what is the value of the
news information that journalism provides. And how impatrtsi it to act to protect it. Because
otherwise, | think we're going to continue to see this kindkcimation of the muscle and the

infrastructure of journalism in the process of being maedhe content.



>> William J. Baer: Katie, can | just respond to thathow you were -- it seems to me that one of
the issues here that we haven't talked about a lobugthyour proposal implicitly recognizes it is
clarifying the intellectual property rights that are isbeee.

>> Stephen Nevas: Oh, sure.

>> William J. Baer: Once they're clarified over and urttie pay wall may not be possible because
it'd be subject to injunction, if you're screwing arounchdAo that really is one of the issues
legislatively you could clarify. Also judicially, yowna clarify, you know, what's the -- where does
fair use stop, you know, is hot news really somethinghha universal application.

>> Stephen Nevas: And | don't think the news businesssita repeat the experience of the
recording industry.

>> Katherine I. Funk: Why not? Why doesn't "The New Yorkdsih sue a blog and say you guys
using our content and we believe you owe us money &nditwe're going to sue you. | mean,
there's a difference between doing that and suing adr2ey@, right? But rather than, which is
what the recording industry mistakenly did, but -- at spoiat in time, and no offense, right, |
used to work at a newspaper, at some point in time, newspaees gathering organizations are
going to are have to stand up and say -- and go to coumtiafigeaand say, "these are my -- this is
my property and you're stealing it, and | want my moneyntl until | think somebody is willing to
take that risk, | think you're going to have a hard timérgganybody in Congress to pay attention,
getting anybody to feel sorry for you. But | also warttegoint out that two weeks ago a, the DOJ
gave a business review letter to Mywire, which esséygaling to set up, or is proposing to set up
an internet media subscription news aggregation ser@oel think that there are -- that's just two
weeks ago. So, | think that AP is thinking of doing somethingunderstanding is "The New

York Times" is working on something similar. McClatdeyvorking on something similar, given
their wide network of newspapers. There are many ideaghere, and | -- | guess |, you know, the
point I'm trying to make is the news industry is going teehi® start thinking of ways to protect
itself and coming up with creative ideas. These guys in,@gwe's an interview with the
"American Journalism Review" with, | think it was "Tdte Beacon" or "Akron Beacon," and the



interviewer said, "Well, this is great. You guys are pgttogether all of these stories, and you're
sharing stories. Have you ever thought about packagirgdhes, and selling them to other
papers the way AP does?" And the editor said, "Wowsthagreat idea.” And to me, having been
inside of a newspaper, that sort of sums up the probleimtisthese guys -- they're journalists.
They're not business people, they're not entrepren&hiesy grew up in a certain system and
they're having a difficult time thinking their way outtbit system. So, I think it's going to take
entrepreneurs from outside of news or who escaped big fmapeme up with the solutions and |

don't think that the news industry should wait around fondcess.

>> Male Speaker: | have a question, if | could. Mywaed I'm interested in the views of this
panel on this. Mywire is identified in the businessewevas primarily a technology company, that
fact is highlighted that it was not owned by any conteavigers. And that it itself is not a source
of content. Is the AP a closer call?

>> Male Speaker: Absolutely not.

>> Male Speaker: Did you get that down?

>> Female Speaker: This is why we were so sorry BilrB=fe Best advocate you can have.

>> Male Speaker: That letter business review letter gpjaitely noted distinguishing factors. And

| mean, candidly, | do think it is a tougher call, when yxave people who are competing at the
same level. It's not a third party, but it doesn'@ait®nstarter. That was why | referred to Susan in
the competitor collaboration guidelines. | mean, i fhat's the whole notion of looking to do a
realistic balancing of antirust risks, whereas this dugphancing, benefits of allowing competitors
to talk about doing something. So, | suspect there arephfident there are ways that you can do
this and be antitrust compliant. The challenge is bHgigoing to be getting the comfort, you
know, that the antitrust division gives or is willing tegi in a timely enough fashion, so that folks

can go forward.



>> Susan DeSanti: | wanted to get to what | see as@&weugher question here. And I think it
speaks to one of the things you were raising, Katie, yene waying, "why doesn't 'The New York
Times' just go sue a blogger,” et cetera. You knowethee -- it seems to me, to some extent in
the news industry, there are incentives and disincerfveaking individual or collective action.
And sometimes, litigation is disincentivized when yowee a lot of people that are in basically in
the same position. And if they could, in fact, all gggether and do something, you know, about
you know, the problem that they have, they would. But tlen't necessarily want to. They're
waiting for the other guy to step in first, and then tteegoing to free ride on what the other guy
does. There's a similar kind of issue, it seems tomthis notion, and I'm not implying that the
AP is going here, but | can see a scenario in whiciEh@&lentifies for its members where their
content is being used. The members of the AP go individaatlysay "here, we're proposing this
license." And the other people, you know, people on the etigof the bargain saying "no, you
really don't want to get that license.” Would it thenokay -- would each individual member then
have a sufficient incentive simply to say "no, tliem't come to our site, when robots.text or
whatever the new system would be shows up, you cannobliaw®ntent,” does that apply
equally, if the person -- if the entity that denieslibense -- that says they don't want a license is
Google?

>> Male Speaker: The answer is -- for my answeras ltlon't actually have a clear answer. It
seems to me there are steps in what can be doneteligthat involve less and potentially more
antitrust risk. Tracking, very little risk. Licensingdone under the right terms, that is
nonexclusive, and, you know, and as a consumer of comtepropriated aggregator content, I've
got some rights to -- | just don't have to deal with alsiegtity. | can deal with individual
providers of content. You know, | think there are wayddal with that. Then the question is, but
if you -- is it appropriate for content providers to gegether and collectively enforce an
intellectual property rights or copyright against somehely is refusing to pay, denying the right
exists. You know, and that's a different issue. | thigkd may be circumstances where that can
be done and done in antitrust compliant way, but | dogmize that you know, the different kinds
of collective action may involve different kinds oftérust risk and you're always trying to strike
the balance between the benefits and the cost.



>> Male Speaker: Susan?

>> Susan DeSanti: Yes.

>> Male Speaker: | think we should also begin withitlea and the truth that this material is and
will be copyright protected. So there is that leviedtatutory protection right out of the gate. The
guestion then becomes technically, what is the bestimoland part of the problem is, that this
material is perishable. | mean, if it has a usefal for most purposes, of 72 hours, that's a long
time. So, the question is to what extent are youichdmitterflies, versus trying to discourage
repetitive behavior which violates your statutory rights?

>> Susan DeSanti: Okay. Well, | think we should clafifiythe record, we had and extensive
discussion of copyright issues yesterday. And there wa&umber of problems raised with, you
know, with defining exactly what is fair use and whatds, mnd for example, it stuck in my mind
from December, the report from Ken Doctor of Outegib did a survey finding that and you
know, depending how this is reported in different aréaseither 40% or 50% of the people who
go to Google news never click through. Never click through.

>> Male Speaker: By click through, you mean go to the comevider's site.

>> Susan DeSanti: Never click through to the originalsxsource. And the whole notion of how
you get advertising, how you get revenue from aggregatoiess oai the principle that the
aggregator is going to send, the person who sees thdinkeeaidwhatever to your site, to your
original news site and at that point, the readerse# the advertising on your site and that's how
you get compensated. Well, if they never go from the aggretgayour news site, that doesn't
work. On the other hand, we had relatively clear dsionsyesterday, from one side saying,
"Headlines, in the first sentence? You know, thaitscopyright protected. That's where facts and
ideas merge and it's just not copyright protected. That®pthe deal." And then we had
testimony from others who weren't saying it's copyrtected but were arguing for more of a
permission-based system, which sounds a lot more liket, wbu know, voluntary licensing would
look like. So, it's not -- | think it's not at all elewhere the lines are on the copyright protection



here and | think that does complicate the analysts.infSone sense, it is relevant to -- well, you
were talking about, Bill, in terms of ways to havenexclusive, but collective action, and it might
not, and if it's in protection of a legitimate copyriginbtected article, that might seem to an
antitrust -- an antitrust lawyer. A more importaritcgfncy on one side than if it's not copyright
protected. Nevertheless, I'm confident that thergarential efficiencies, and so | thought | would
ask you about the potential efficiencies in that kind eituation where there might be collective
action, in terms of enforcing, you know, "No, we doniive really don't want to deal with people
who are not paying for our content. We don't reallyty@eople who are not paying for the
content. We don't want aggregators who are not payinyéocontent to come to our site and take
that content.” But, we're not arguing that that's resrdyg -- some of it is copyright protected.

Some of it is not.

>> Male Speaker: Well, the key efficiency, one of the &ficiencies is that Katie sited
appropriately the fact that there are big boys and gutghere who can take care of themselves,
who have the resources to sue, to protect. But ifkyowv, you originated some hot news in South
Carolina about a governor hiking on the Appalachian tad, -- and you originated that and you
were small town reporter, small town paper, | mean,lgokithe resources to go in and enforce
that right. And, you know, as Steve says, that maphéascoop of a lifetime, that has real value to
it, and you get zippo for it because it's misappropriatexd.tiere are, | think examples like that,
where -- where collective enforcement is a much reffieient way of addressing the problem, and
you know, and then you got a balance off, you know, whettker it's too many content providers,
ganging up on little content users, you know? | meangahsumer, so there is a -- you need to
look how you would structure a right of collective actiormake sure you minimized the antitrust

risk but maximize those collective efficiencies.

>> Male Speaker: The only other thing -- and | think it widegar further study, relation to Ken
Doctor's report yesterday that 40% don't click through orsty. If people may simply look at a
page and say "l don't see what I'm looking for here, good-lethey may be reading those
headlines, as they study, or a summary of the new, vidiwhat they came for. And I think it

would take some further research to find out exactly Wieapurpose of the user was, in going to
that page in the first place. | mean, | know to Googleetimes and | have the wrong search terms



and I'll go five, six pages before | find myself in the tighe. It takes a while sometimes. Now,
that's not really a use. Other people may want to &ake Google headline page, for example,
and that's essentially a newscast or summary of the tiet has value to it. And the people who
write those headlines, | mean, headlines are na tithach would be exempt under copyright law,
they are intellectual property. They are more thainvjasds.

>> Female Speaker: They're facts.

>> Male Speaker: Well, they're more than facts.

>> Susan DeSanti: Well, we should not have a copytayih We did that yesterday. And it's
getting to be very late and | very much appreciatefajbar patience with further probing, trying

to better understand all of these issues. Let me eskhere any of our panelists who have one last
comment you want to make?

>> Male Speaker: Thank you.

>> Susan DeSanti: No, thank you very much. And, pldasé#hose of you who have sturdily
stayed with us, please join me in thanking the panel[ségplause ]



