>> Susan DeSanti: Her research focuses on methodsa@ladd reduce the cost and
difficulty of investigative and accountability journalisrAnd she actually noted
something about what she's looking for because she reg®der and editor at "The
Washington Post" for more than 10 years, and she shatieel 2002 Pulitzer Prize for
investigative reporting. Sarah?

>> Sarah Cohen: Thank you so much for having me hehne.fifBt thing is that this is

my first foray into a forum like this. As a reportedon't think we would have ever done
this. So, it's a new role for me. And | really appagethe commission's interest in
accountability and investigative reporting and what | woald| broadly, public affairs
reporting. | know that you all have been talking a i business models and
revenues. And as Susan said, | am working more spelgiftcathe cost of reporting and
particularly the cost of discovering new stories, rathan the cost of producing them or
putting them online or distributing them. And as | startexking into this, I'm looking at
both technologies and ways that tools can be used,rthaeang used in other fields, like
in homeland-security research and things like that. BRigd came to the conclusion that
the single biggest thing that the federal government coulsh doder to reduce the cost
of reporting, is to simply improve the public-records lempéntation, What | mean by the
Freedom of Information Act implementation. There-ar@ my 15 years of an
investigative reporter, that process of extracting iedmom federal, state, and local
governments is by far the single most costly and dilifigortion of accountability
reporting. If you can't get the records at all, you canthé stories, usually. And if you
have to sue, it will take years and tens of thousandslirs before you're done. So,
rather than kind of complain about this system, whichlieme to do when we get a lot of
reporters together -- all we do is complain to onelarodbout them -- | wanted to
suggest some specific steps that could be taken to reducesthend difficulty of that
side of the reporting equation. I'm not saying that thass't been any progress over the
last year. | think a lot of people were very optimistizen the new administration
arrived with a transparency agenda. But it's been, glad institutionalized secrecy is
something that is going to take a very long time to cear@ne of the first things is to --
One of the first suggestions that | had was to institulimashe release of very common



accountability records. And what | mean by that isrdw®rds that are used to monitor
agency activity. These are almost never available witad-reedom of Information Act
request, and they often take months before they am@sesle Things in this category
include things like audits of grants, calendars of cabimet-sabcabinet-level officials,
correspondence logs, FOIA logs themselves, and persauuets of political
appointees. These are pretty basic records that, everyhey've been litigated, they've
been shown to be public, and they're very difficult to d&96 E-FOIA law required that
agencies post on their website something called their nmdgymation system reviews.
And this was geared at the idea that, before you caroaskrécord, you have to kind of
know what's being kept and how. And very few agencies hpgated these record--
these major information systems descriptions in a tong. And when they have, it's a
very unfortunate thing. It's just a small little omissthat makes it incredibly hard to
use. There's no date on it. So you have no idea wihigthse are 10-year-old
information systems or whether they're current. fme's no contact name, so you
don't know who to call to ask. It's a very small thipg, it can send you right down the
wrong road very quickly. One of the biggest things thvatdeen work -- in, especially,
the state of Florida 15 years or so ago -- is to reduiilding openness and transparency
into every new information collection and every n&tooling of a system. | don't know
whether it was a law or a policy or a practice @dfanged in Florida, but about 15 years
ago, they started doing this, and they did things likee @ontract clearly distinguishing
what was commercially secret and what was availablled public. And in a database,
they made a huge effort to avoid the use of proprietapyigate unique identifiers, like a
Social Security number or D-U-N-S Number. And for evaew system, they built in,
"How are you going to extract this for the public when yeed to?” even if wasn't
intended as a public system. Some of the systems inrgueet that are incredibly hard
to extract information from for the public are very simplThey're things like e-mail
systems that are almost impossible to search in agesicies for public records. And
contracts and grants routinely commingle proprietaryimméiion. And databases
throughout the federal government are using something called-&N-S Number in
order to identify organizations, which is a proprietary cthde can't be shared with the
public in full. Other things that were done there tieped were things like splitting



fields so that the public portion could be extracted. Adnexample of that would be to
distinguish the five-digit zip code from an address falido split out a date of birth into
the year, month, and day so that you don't have to getlsudy's date of birth in order to
get something about the age -- things like that. And theviag that this could be
institutionalized is to work it into OMB's review of orimation collections. | believe
every three years, every information collection teago through a review of OMB. And

| believe that there's a fairly extensive list of regnents to make sure that it's secure,
make sure the private parts are private, make suretlmnal-security parts are secure.
And those are great priorities, but | don't believe there is a similar requirement that
the open parts be open. And that may be one way ttutistalize these issues so that,
in the next administration, it won't take a sympathatiministration in order to keep
open records open. Another series of things that could helpese issues is to remind
those who do business with the government that theimmafion is subject to Freedom
of Information Act requests. We're now running into aeseoif issues where requests for
records are sent back to the original person or thenatigompany for their permission
to release the records. That's really new, and it'saraething that was ever anticipated,
| don't think, in the law. There's another piece of that's a recognition THAT, FOR
most reporting, it's state and local records that @& enbst important, not necessarily
federal records. And | know when | was working on sotoges at the local level -- for
instance, child deaths in Washington, D.C. -- the waywkagot records on those deaths
because a federal grant that the District had takenregfjthiat District made certain
certain information available about the results oftwizad been funded with federal
money, and making sure that some of these grants thghan out also include
requirements for state and local governments to makealso include the transparency.
And that's especially true since state laws differ sohmon public records. And the last
thing is to have a clear path to resolve issues. Tikem@w -- | believe people are calling
it the ombudsman's office in the National Archives --@tfice of Government
Information Services, | believe -- and that may shomes promise in having a way to
resolve disputes without going to court. And that would beedul way to be able to do
it. There's another set of things that -- that ctwelh preserve some of the accountability
reporting, and this is the more technological side o&theation. In general, academia



has not done much in journalism to really move wand. It has not been a leader,
traditionally, in the field of journalism. It's beericdlower. And most change in
technological advances have come from the news rooandpthen out into academe.
That's changing very rapidly. There is no investmemgyon inside news rooms
anymore. And | think the academy is beginning to step up gnd ook at research that
can be done. In that vein, some of the thingsttieatederal government funds in other
realms might be useful for journalists, but are notglveasy to get ahold of. And what
| mean by that is software that is developed under fedeaats are often awarded
copyrights, and | understand the need to attract develapersate software for the
government or software for research, but there mapime svay to build an
encouragement to either give it away for free or to egmnce it for public activities and
to include journalism under the rubric of a public goodhat sense. The same thing is
true for federal facilities, federally funded facilitiesknow there's a resea-- There's a
basically supercomputing center in North Carolina thatgely state-funded -- not
federally funded -- that is not allowed to let any commagictivity go on in their -- on
their premises that are using their facilities. Anchiinat does is it precludes things like
the ability to use some facilities for things like opticharacter recognition of large
document collections, which might take my little laptopl anost of the computers that
are inside a news room 4 or 5 days to recognize a 10,000-page dbdomme much
more sophisticated computer setup might help with thatdfnding. And the last thing
that | wanted to mention -- and this may seemla klf-serving, given my current job,
but -- is to also consider whether or not journalism, pldic good -- It might be
worthwhile to start funding research into it the sanag that research is funded into
history or social sciences or other activities insideaitedemy. But | understand that
idea, that it's -- it's a hard thing to envision, whatlkof research we might do, but right
now what we are trying to do is to latch on to som#hefresearch that's been done
elsewhere. As an example, one piece of softwasere@ently done using federal funds -
- that is, a way for federal agencies to look at conmtsnand regulatory activities. And
it's a very sophisticated text-mining operation, but tsavailable for reporters to look
at things like similar documents in state and local gowent. And it's owned by two
Universities, and it's copyrighted, so it's not availdbtegeneral use. And so that kind of



research into how to deal with large collections ofgettow to take notes, how to do a
whole lot of things that journalists do every day, hasgenéeen undertaken, and it might
be time for that kind of research to start. And thatiat | have. Thank you. [ Applause

]

>> Susan DeSanti: Thank you very much, Sarah. Weyraafireciate your willingness
to join us for your first foray. And I think the kind§ideas that you're coming up with --
very practical, nitty-gritty ideas -- hold some defin®mise. Now we're going to hear
from Rob Atkinson who is founder and president of The médion Technology and
Innovation Foundation, a Washington, D.C.-based techngdotigy think tank. He has
an extensive background in technology policy, has advisezl atdtnational
policymakers, and is a well-known speaker on innovatiorcypatiationally and
internationally. Rob?

>> Rob Atkinson: | was told this can go up. Thank you, Gusgs nice to be here. So,
| want to also talk about this question, although | probaflyspill over slightly into this
other question of how technology can also lead to ev@mcreases. | want to start by
framing this a little bit, in the sense of -- Partlué reason why we're having this
conversation is we're talking about a set of industni¢gee economy -- and, in particular,
journalism here -- that's been transformed by ICT. éecwhomists -- a lot of economists
call ICT what's called a general-purpose technology ether words, a technology that
can be used across many different industries for mdfeyett functions. And when you
look what's happened in the last decade, we see industsyanaations that are going
on in virtually every industry around a whole set of sampgrocesses that we're seeing in
media -- clearly atoms to bits -- in other words, moving/éb delivery, a whole set of
financial institutions now, for example, like ING bankEtrade, that don't do any sort
of paper delivery anymore. There's no physical bricks antemoalt's all web delivery.
Intense competition -- one of the defining aspects, toofhe Internet economy is it
allows companies to get into other people's business. &ndhat used to be relatively
defined market segments are now much more -- the bousdeti@een them are much
more amorphous, and we certainly see that, obviouslgwspapers with the classified



ads and other types of the business being competed awayl. iSTconsolidation. When
the Internet first emerged, a lot of people thought wildidhave the opposite effect. In
fact, it's having the effect of enabling consolidation beeawou can run things centrally.
You don't need as many disaggregated pieces of that. thmklwe will see that -- we
are seeing that and will see that in newspapers. Arlyg, labtviously, disaggregation, the
whole notion of being able to bundle things together akd various pieces out. If you
think about sort of industries that are transformed,afribe key things the Internet does
is it lowers costs. And for most industries, thattgreat thing. It's like, "Wow, I'm going
to lower my cost structure 25%. Why isn't that positivé?id in a lot of industries, we
see it's very positive. We see it in travel. Weiseaebanking. We see it in retail. We
see it in logistics. Where the cost structure is dayatput is up. | think the two
industries that are closest to news in this regard anee-is the Postal Service. Mall, if
you will -- I'm gonna call it -- In other words, things ggibetween places are up, you
know, 1,000%. It's just that the post office isn't ggtany of that business because it's
going to Google or other types of E-mail or things likatthSo, in that sense, it's good
for the process. It's bad for the firm. And the atbeme, is music, the ability to -- or
new movies -- the ability to get digital content. Agdirat should drive the growth of
that industry because the cost structure now of thecrmdustry is much better than it
was a decade ago. You can lower your production andodistm costs by anywhere
between 30% to 40%. People ought to be buying more movias@edmusic. They're
not, obviously because of piracy. So, obviously theeesame industries that are able to
take digital transformation and the cost advantages awd gith it. | think they key
guestion is, "What's gonna happen with journalism?” Téwe Project for Excellence in
Journalism stated last year, "Yet it is all now butleg that advertising revenue, the
model that financed journalism for the last century, belladequate to do so in this one.”
I'm not sure that's true, and let me explain why. | titieknot true for two reasons. One
is digital technology can lower costs and also ireegavenues. Let's just talk about
lowering costs for a minute. The reason why it's so hdhihk, for newspapers is that
what they're competing with right now is not reallyet really newspapers. They're
trying to get people to go to this other device, this thing, wteally looks and acts
nothing like a newspaper. It's an expensive device, and hanly one or maybe two of



them in the home. They're not ubiquitous. If this wereewspaper, | can carry it with
me and | can read it at my -- my morning breakfast taBlg. what's the real value of a
newspaper? It's clearly -- It's not the pulp from tleeigd-up trees that's delivered to my
house every morning. | don't pay "The Washington Post" ahe Nlew York Times"
money for having them deliver paper to my house. | paytimoney to deliver
information to my house. So, in theory, one couldgme, essentially, display
technologies that replicate newspapers. So, in ayeaycould suggest maybe what
we'll end up really needing is not newspapers, but news BEgapead if that were the
case, then you could envision a -- you could envision a wdrte we don't have
newspapers -- we have news E-papers. And if you dotheatost reduction could be
significant. There are various cost estimates tleatrsown around. One -- a little bit
dated -- | found for news-printed ink are 14% of costs, ritae news and editorial
production. Circulation costs are 11%, production costs 8% this suggests that E-
delivery could cut 30% or more percentage out of the cagttste. There's a study by
Thurman and Myllylahti out of Finland that found that whie@ Finnish financial daily
"Taloussanomat” cut delivery, over 50% of its costs wedeced by moving to a digital
format. Unfortunately, 70% of its revenue was also redibeeause they couldn't get the
same advertising. But the reason they don't get the shradiaing is because people
spend a 10th of the time online for the news than thewitthoa piece of paper. So, |
think part of what we need to be thinking about is -- Howdayet display technologies
that let people spend 25 minutes a day on a news E-paperPthmkithe entire
business begins to change there. You know, | remembeofdive years ago people
saying to me, when | was advocating that E-books would betaibgin the future and
ultimately would eliminate paper books -- people would %@y, come on. That's not
going to happen.” Four or five years ago, and people said lthatk at where we are
today. We'll have probably around 7 million E-book readeid this year -- obviously,
the Kindle, but the other readers, the iPad, the Apftad coming out in a few weeks.
These, to me, would be what | would call stage-one rsadérey're certainly more
convenient than having to carry around a laptop or desktbpy dertainly could, in
some ways, substitute for the paper portion. But | thiekélal sort of promise is in the
next generation of these technologies -- flexible digpéchnologies, essentially things



that look like this and feel like this that are -- have feel of paper, but are essentially
just bit-display devices. These technologies areleaat, according to some engineers |
talk to -- you know, a couple years away from marketptanergence. And even pretty
interesting technologies -- Arizona State Universitthey have a Flexible Display
Center. They're working with HP and some other compariésy've developed a
touch-screen active matrix technology, like this. liks this, only you touch it, and it
responds, just like you would on touching a screen on your iBgisay. So, those
technologies, to me, suggest that at some point in tihget a lot more like reading a
paper. And as a result of that, people will be spending thme. And as a result, ad
rates could go up. You could envision getting rid of paper pramucompletely and

still getting the paper experience. Another technologyplgedon't talk about is surface
computing. Microsoft has developed this. A couple othempamies are working on it.
Service computing is essentially a table that is a competeice. You touch it. Things
come up. You could envision a surface dining-room table, whgneife is over on her
side reading the Style section and I'm reading the Spestson over here and my son
over here is reading the Business section, all onaime slining-room or kitchen table.
That technology is there today. It's a little priceyt with more law, one would assume
the price is going to come down. | think even more @#kng are the whole notion of
surface projection -- M.I.T. Media Lab is working dnist-- where you can project right
onto a wall. So, in other words, you don't have toct an project it onto almost
whatever you want -- in other words, a picture of thespaper, and just, you know,
touch something. You can wave your hand, and the wall chai@gegou don't even
need an active display. You can just use passive dssphkaywe have all around us. So,
| think those technologies are going to come. The réailhk, question to me is, "Well,
will newspaper survive long enough before the savior ofdisplays emerge?” It would
be interesting if we actually flipped it around. If tikeirnet was going to emerge in
2020 and flexible displays emerged in 1995, we'd probably bagadkiout the golden
age of media right now because their costs would hane down 35% and their
readership would have stayed sort of constant. Obviowslye in the other way. By the
way, one other nice piece of this, by the way -- acogrth a report that we did and
looked at research on this -- reading your newspapardisplay like that is -- produces



less carbon by -- 32 to 140 times less carbon emissitmghie atmosphere than getting
your newspaper delivered to your home. So, as | said, dhe afivantages, if people
can start reading E-- assuming news E-papers, you camaredyertising revenues
increasing by a factor of five, even tenfold because itt@uat of time spent sitting there
reading them -- it would go up 5- to 10- to even 15-fold. Bhink the second piece of
this -- economists talk about cost reduction, butntthé context also of quality. So,
they -- So, if quality goes up and the price stays thestmat's essentially a cost
reduction to an economist. And | think we have to tatikuabhe fact that there are
technologies now that are going to allow what yoliroalss customization of the news.
Now, obviously the Internet is doing that. You can get; know, a site customized to
you, with your interests in news. But what's, | thimkeresting -- and | don't think a lot
of people are aware -- is we're beginning to see thajperpeso, historically, if you
wanted to have paper customization -- in other words,gamae like magazine like
"Newsweek" or "BusinessWeek" -- if they wanted to custenti, they'd have to
essentially print it with a digital printer -- veripgv, very expensive. And instead, they
use offset printers, which are very fast, very cheape drtty problem with offset printers
is they'll print off 200,000 copies of "BusinessWeek," and eagy will be exactly the
same. What's interesting is that at least one contbahy'm aware of -- Kodak -- has
developed new digital-printing technologies that haveenawress the speeds and quality
and cost structure of offset, but with the customiratibdigital. Kodak calls their
technology Stream Technology. The advantage of ¢lchhblogy, when you think about
it -- It's not at the newspaper level, but it's certaatlthe magazine. So, if we're talking
about magazine journalism, this, to me, is a potentigl meportant breakthrough in
technology because it would allow "Newsweek" to produceo4@DO or, in theory,
100,000 different "Newsweeks" every week. | could tell "Neeek” that I'm more
interested in international and I'm particularly inttegl in military affairs, and | would
get a few more stories on that, and | would get noeg@ibout wine, which | get in my
"BusinessWeek," which | find a total waste of time, whyr&ading about wine in
"BusinessWeek.” In other worse, you can mass-custorBusifiessWeek," news week

"Newsweek," "Time," these sorts of things. If you Hatt obviously the value to the

customer is greater. They're more likely to subscriieey're possibly even more likely



to pay a little more. But you also get cost reductiSo, one of the problems with
magazines right now is that you have to ship them sonreyward you -- since you have
economies of scale, you're weighing that against digtoib cost that tends to be -- you
print a lot in one place and ship long distances. Eaisriology -- In theory, you could
imagine that every major postal regional station, tleeone out in Manassas -- every
major metro area has a printing facility right locat®® yards from the post office. And
"Newsweek" is printed, you know, in Columbus, Ohio, anditisted in Cleveland and
it's printed in Indianapolis and it's printed everywhesdsaBusinessWeek," as are all
these, then they're just mailed, if you will, thatyehort distance. And with mail rates
being, you know, a significant component of that cost, ¢ad up reducing cost of that.
Let me just close by saying the other advantage of diladfi$ on the revenue side.
Clearly, mass-customized newspapers could have mass-azedcads. So, | can tell
"BusinessWeek" that | really like big-and-tall clothing ahey could give me big-and-
tall clothing ads and, as a result, they would get momgemdéor those ads. So, | think
this notion that if you get more customization themey'ly also get more revenues in
addition to lower costs. Lastly, one of the polimplications of this -- | know this is
FTC and not the National Science Foundation, but kestrime that one, certainly, policy
step that the federal government could take would be tdatav@re resear-- do a lot
more support of display technology R&D. We have a coofpteenters around the
country that do this. They're relatively underfundedlisTs an important technology not
just for the news business or news industry, but for@enet of other applications
throughout the economy. And better displays that anes rolear, more flexible, et cetera,
more portable, would help not just the news industry, bubteeall economy. So, that
would be one sort of simple thing the the NSF could fuedeth | think the second thing
-- Next Tuesday we'll be hearing -- Excuse me. Nexti™¥sday, we'll be hearing about
the National Broadband strategy that the administratiti be unveiling. Clearly, there,
| think, is an important area. If more people are onlin@ore people are able to get
their news online, that certainly is going to help onrtheenue side, but also, ultimately,
to allow newspapers to get rid of paper because one dfitlystthat's holding that back,
to some extent, is not everybody uses digital meansl lastly -- Again, I'm more on the
revenue side. | think it is important to think that agty some efforts on privacy might



go slightly in the opposite direction. We do want newsppapblishers to be able to
maximize ad revenue, | would argue, and that means gettirey lbdormation about
users will help to that. So, let me just close by sayitid h little calculation looking at
current revenues of the news industry -- the newspagastry and where they are
today. If web-ad revenues grew 22% every year -- whichmyight think is excessive,
but | think it's actually probably reasonable, if you wershift to these other types of
technologies -- and costs were 70% of where thetoalay -- which | think is, again,
pretty cautious -- in a decade, revenues would exceed dest@nues would exceed
where they are today, and so, in a lot of ways, ktlhihat we're talking about is a decade
of uncertainty, but potentially technology could playimportant role in a sustainable
future. So, thank you. [ Applause ]

>> Susan DeSanti: Thank you very much, Rob. I'm alwalysontinue to be surprised
when | shouldn't be that every speaker comes up withichess that, in fact, we haven't
heard before. So, thank you very much for your introdoaiomore new ideas. Okay,
now we are venturing into the area of corporate lawtaxndaw with a great deal of
trepidation, but, nonetheless, this is an importard erevhich some proposals have
emerged. So, we need to understand it. The basic idedyumgléhis discussion will be
how to create a hybrid, nonprofit/for-profit entity tiserves a charitable purpose and can
operate consistent with all the relevant laws, sudaxaand corporate laws, and then,
most particularly, can be tax exempt. In our caseegvi@dking at journalism as possibly
fulfilling a charitable purpose. But this movement towsodial-purpose
entrepreneurship -- that is, finding a way to combine prafit funding with funding

from commercial investors to achieve a specific charitpbtpose. That movement is
far broader than -- and has many more applicationssinguly in journalism. Today
we're going to start with three presentations thatgaikk us different perspectives. The
first two will address particular models that have baeated, and the third is going to
broaden our horizon so we can see the wide variatystfutions that are relevant to this
movement towards social-purpose entrepreneurship. Ouprf@séntation will be from
Bob Lang, who is the CEO of the Mary Elizabeth anddéo B. Mannweiler
Foundation and the CEO of L3C Advisors L3C. He's resptankb many innovative



projects, such as L3C, which is a new legal structurigked to incorporate socially
beneficial activities under a for-profit umbrella. Bo

>> Bob Lang: First off, | have say that the lastad@e mentioned, you know, certain
types of paper, and in the interest of -- You've alwapsessed that we have to have all
sides. | want you to know we've done a survey, and pasésetl00% against E-paper,
so... [ Laughter ] And fish -- fish also have defirotgections. Why are we here? In a
way, we're here because -- Everybody seems to sayth€re someplace, journalism
will rise again like the phoenix.” But in the meantirjeyyrnalists have to eat. Journalists
have to survive. And people have to keep on getting tifeirmation because, in a
democracy, if we don't have the information, we caakergood decisions. So, | think
one of the reasons we're talking about -- whethathi#'d 3C or a myriad of other
structures in the hybrid space, is because we're loo&mgpmething where we can mix
new forms of investment that may be less profit-driverithe extent of the present
newspapers, where only -- You know, a few years agowapaper could return a 30%
return. It became a Wall Street play. "Let's seeeifcan merge it with three others and
three others and build a conglomerate.” And nobody gihdhtion to what was
happening down on the newsroom level. So, what we'megttgi do with the L3C is not
just newspapers. We're working in a lot of space. Aed_8C -- First of all, I'd like to
put a few myths to bed here because a lot of peopledmawe up with a lot of mistaken
ideas about the L3C. First off, we are not proposing tha cure-all for everything.
There's room in this space for B Corporations. Theoem in this space for a whole lot
of other things. I've got two gentlemen sitting herengjttiere, Allen and Rod, who are
basically agnostics, who will keep looking forever éodozen different ways. Out in
California they're talking about something called the Hexcorporation, and that has a
lot of very interesting aspects, and it's totally for-prothere's no hybrid purpose at all
in the flexible corporation, but the idea is that éhare investors out there who will put
their money into something that is socially benefj@akn if they don't make as much
money. So, what we did with the L3C is we said, "Tlsegia intersection point.” If you
look at your spectrum along the line of investment, theteh a thing called nonprofits.
These basically cannot earn their own keep, so theyd@hations every year from



people in order -- so, that's the minus 100%. Foundatians,agive grants -- complete
loss of the grant money. It's gone. It's out thedeiwv. Now, somewhere up -- and the
number depends upon the risk, and I'm not going try to latdline, but it often relates
to what in normal times you can get on short-termstrganotes or other types of paper.
Somewhere above 5%, commercial investors will take fd@rent kinds of investment.
In between things that will only make 1%, 2%, 3%, 4% s-dtbig gap. It's a losing
piece of property. But there's an awful lot of sbei@erprise, if you will, out there that
can earn and sustain itself within that space. Whatfgoblem? It needs working
capital in order to survive because if you and | go osetaip a business, we normally
try to figure what we need to operate it. We need to figutevbat we need to go on if
things are bad, things are good. You know, usually a lotefs there's formulas. Let's
have a year or two years worth of money in the bafdréeve start our business if it's a
new area. So, how does a business that wants opeeagpace where it can't normally
get money from commercial investors get the money toecthatworking capital to
operate? Well, let's back up into something. Firstpoiéate foundations are, for all
intents and purposes, a closed-end investment trust. Naawm they are first set up,
basically people got tax credits for donating theinepto a foundation, and the
foundation pretty much did whatever it wanted with tlenay. A lot of them were set
up by families that wanted to keep control of a familyiess within the family, so they
set up foundations. The kids kept running the business. affig/fran the foundation,
There was all sorts of little deals going on. Somewlaeound 1969, Congress began to
look at this and said, "This just isn't Kosher. We'radadly just creating a class of
privileged people here who don't -- get a tax deductionttemgo on about life.” So,
they passed a whole set of regulations. Private foiomdahave to now give away 5%
every year of their asset value, within -- | won'tiggo the details of that. But when they
are creating that, some very smart lawyers from Y-al®ohn Simon -- and a few other
places said, "Wait a minute. Sometimes you can takadfztion money and put it into a
for-profit, even if it's a risky venture, and you canadiot of good with it.” For example
-- and it's been done over -- Gates is doing it nowme$5gives a grant to a wealthy
pharmaceutical company and says, "But you have to use ams-gi And it's a grant, not
even an investment, just a grant, and says, "You havestihisggrant to develop a drug



for a particular, say, you know, left-handed hangnaild,thare's not enough people who
worry about left-handed hang nails.” So, Gates gives this is a legal use of grant
money. There's no question. There's no issues invoBetd-- So, they said, "Why
don't we create this thing called PRI?” It's programteelanvestments. Program-related
investments would be investments that are the oppostbaifyou should normally do
with your endowment. There's all sorts of prudent invasties for foundation
endowment and all sorts of penalties against becautse dhather part of that regulation
that came in and said, "Wait a minute. You can't just falat and loose. You've gotten
a tax deduction for this money. There's a public trusiiied in this money. So, you
can't play fast and loose with it anymore.” So -- mu'se giving -- you're taking your
little 5%, and you're giving it away. There's no gread: There's no smaller return.
You essentially walk over to the window, take the erpeel@nd throw it out, and
whoever catches it has got a grant. So, why not"#ég,could take this 5% and invest it
in a for-profit if" -- and this is the big "if" -- "it @ually was the opposite of what a
normal endowment investment is"? It has to be a hglhor it has to be low-return or it
has to be some blend of the two, and it has to perfeersame kind of charitable
purpose that a grant performs. Because remember --replaeing a grant. We are not
giving you a bye to play some game. So, this tool was credtee only problem was no
vehicle was ever created for this tool. Now, thergjseat vehicle for most of what the
foundations grant. It's called a 501(c)(3). Take your fdithit out, fill in the blanks,
send it to the IRS. They have a factory in Cincinttt | believe -- | don't know -- |
guess 25-- is it 75,000-a-year-or-something papers that you guwesprdown there for
review, whether or not to grant 501(c)(3) status. ThisiferYou got a good attorney.
You fill it out right. It basically promises the keejou stay within the guidelines and
the rules that the IRS has prescribed for a nonprafid a few months and a few dollars
later, you get back your little thing with the rubber stasapto speak, that says, "You're
now 501(c)(3).” Now, this created a safe harbor, if yaly f@r foundations because fif,

in compliance with their mission, they gave their epto a 501(c)(3), it had been more
or less IRS pre-approved. Okay? This is easy. So, 9586 ddundations never made a
PRI. Why should they go to the extra trouble when 501(c#@¥? Well, the problem
is that -- Remember we have this space in here wheteathings could work, where a



lot of the social enterprises work, where a lotltdraative-energy -- you know, you
name it. MOOMIlk up in Maine, saving a bunch of farmeeg ttherwise would go
down. These things could work if we could find ways tadpinvestment dollars into
this space. So, when | started looking at this spaead,|'8Vell, the end --" Allen here,
who is -- I'm going to give you the credit because -- & man that actually said to
me, "Make it an LLC if you're gonna make it anything becau<es have great

flexibility in organization, and the organizational abild@f/that allows you to have
greater opportunity.” | says, "All right, that makesas®” So, | created the concept of
the L3C. We looked at PRI regulations, and we said, r&/d#ty want to conform with
those regulations. Why? Because we want to be abhake it easier to form a vehicle
in this space.” Now, you'll always be able to take an laln@ organize it with an
operating agreement and basically go to a foundation®#ila That could always be
done. They were one-offs. People don't like oneinffeany, many spaces in this
country. One of the reasons for the flexible-purposparation in California is that they
are trying -- they're gonna keep it a purely for-profit cogpion. But one of the reasons
that they will tell you is that the investment commumit uncomfortable with
inconsistent vehicles. They like the corporation becthesgknow what a corporation is,
and they can sell shares of the corporation. o, easy way to raise money. And it's
true -- corporations still go public more often than LL&hough that's changing. But a
corporation is still the form for a public entity. $eg said, "Well, at least we can, in this
space, make it easier for people by coming up with a recognézad -- a brand, if you
will. Coca-Cola is a lot easier. You know what it ou want to get a Coca-Cola, you
can go out and buy one. You don't have to go in yoahd&st and get out a bunch of stuff
and see if you can match some sort of flavor and agmeith your own Coca-Cola. It
doesn't eliminate any of the regulations. It doesmitiehte any of the purposes of the
IRS or any of those state regulations. In fact, ortbefules, when | got ready to set this
up, was that | have to find myself an attorney thayfufiderstands the regs so, "A," we
do no harm, and, "B," we comply with all the regs. ®ohived Marc Owens of Caplin

& Drysdale, who, | think, was 25 years experience ingkempt Division, 10 years of
running the Exempt Division, certainly understood how to vauelaws in such a way
as to not in any way cause a problem. So, he did, atidl hioav we went off. And we



started going to various states and looking for statpage the L3C bill, which basically
provided for all the provisions of the PRI, which -- We tbave to go into the details. |
ain't gonna talk about this again -- basically just thhag to be mission -- Essentially
what we wanted was mission before profit, and we veatite concept that it had to be a
charitable purpose, that it was in compliance with whatiRS would normally consider
charitable. So, Vermont was the first state to gassaw, and because we had grafted it
as part of the LLC statute, which makes it a variantfof the LLC, it is now legal in all
50 states. Although many people don't understand this, | deeedtto see another state
pass tomorrow morning. We need to do no more work ateaey. | Anybody who wants
to form an L3C has five states and two Indian tribes ey can go form them in. And
that's why we essentially spend no money trying to paskthin any other states.
Every other state where it's been passed -- or wieieeing worked on, | should say --
it's been local people that have -- it's grassrootemewt. They've said, "We want this,
and can you give us support material?” And we provide supaidrial, but we do not
expend money to try to pass these bills. However, a@gréze that there are some
tweaks that need to be done, and we have said all aldregeefectly willing to look at
tweaks and look at changes, but you have to start foomeglace. There has to be a
beginning. And we've made a beginning. And that's where we-winat's where we
want to take off from. We would like to see -- | be&ian the B Corporation. | think --
People have come to me and said, "Can L3Cs be B Cogyw?’ | said, "Why not? If
you feel you need the double layer of branding, then ga.fdiave fun. Be a B
Corporation, too. | don't -- They're not mutually lessive.” But the whole real idea
underlying this is funding. Now, let's look at funding a minutet's suppose we're
talking about this space again between 0% and 5%. Saupp®se that you've got an
enterprise that's a social enterprise that can eaoverall -- And I'm gonna make this
simple. There's a million permutations. Let's juskeniésimple. You can earn 5%.
Nobody wants to invest and give you the working capit&Pat It's not enough return.
You have a group of investors that say, "Well, if | gah 10% and have a little better
security, you'd have my money.” Okay. So, here'sithple construct. We go to a
foundation. We say to the foundation, "You give us 50%@frhoney at no return, but

you still own a piece of it.” And we go to private int@s and say, "Okay, we can now



give you the 10% on the more secure tranche in the L8&uke we didn't pay the
foundation anything.” So, the same pool of money now besd®® for that group of
investors -- simple construct. This does not meanitthat bad deal for the foundation
because the foundation still has certain things. Bffstoundations now give grants,
and they really lose control after they give a grafttey may tell the nonprofit what they
want it to do with the money, but other than the thodamo new money next year, they're
pretty limited on what they can really do, unless thaptto get into a really ugly fight.
But if they stay as part of an L3C, they can be oraaagement board. They can have --
However the operating agreement is written, they eae leontrols, so they can ensure
that it's an ongoing enterprise that continues to do thlegtwant. If it's ever sold, if it

no longer needs to be an L3C anymore, the foundatiogetaits money back. It can
make a capital gain on it -- all perfectly legal. P&és have never said that they
couldn't make a capital gain, they couldn't make a nici .pibjust couldn't be the
original goal was to make a profit. So, with this in mit'd,a better situation for a lot of
foundations, in certain kinds of things, to basically noplting out money year in and
year out for support, but to be able to put up a certaguahof money once and support
a certain amount of commercial investment. And newspdijtento this bill very nicely
because the L3C is a for-profit vehicle. Now, thatsther benefit. With 1.8 million
nonprofits floating around -- | think you read the newspapArkt of towns, cities, and
whatnot are getting tired of tax exemptions. They're lapkind saying, "Somebody else
wants to open a place and they want a tax exemptidimeinreal estate and they want a
sales tax. What are we gonna use for money to sughgocity anymore?” In fact, |

think Pittsburgh has gone through a whole thing of trying toadly find some way of
taxing nonprofits, which of course is counterproductive,rautetheless, there's the issue
here. Well, the L3C is a -- Well, okay. Don' like@nymore. The L3C is a for-profit -
- [ Laughs ] I have no idea how to operate it.

>> Susan DeSanti: No, no, they were supposed to fix thisgitire...

>> Bob Lang: Oh, okay, all right, all right. Anywatis is now a for-profit vehicle. So
if it makes a lot of money or even if it doesn't makiet of money, it's gonna have to pay



tax on its real estate. And if it makes money as abss, then we have a situation
because LLCs are normally pass-throughs, where theyngee split, according to the
operating agreement, with various groups that may recegvefia and have to pay tax on
it, who may not pay a tax because -- like a foundatromt@atever. So, it's very flexible,
very easy. With a newspaper, that's just what wd.n¥¢e need a for-profit vehicle
because newspapers take advertising. We don't want lt@erguments over UBIT
and some of these other things. The advertising, by the-vizyes that mean my 15

minutes, which I'm over, start over?

>> Susan DeSanti: No. [ Laughter ]

>> Bob Lang: Newspapers have a lot of things they veadbt And by the way, the
economic aspect of the advertising in the newspaper happde the important
economic engine of a lot of smaller cities and tow@s, the economy might suffer more
than the people if the newspaper went down in someglaldm trying to -- [ Laughs |
Susan -- [ Laughs ] Next time she's gonna get a big clabkangong. Anyway, so, what
they're trying to do is stay as a for-profit vehicleow\ there are some minor issues with
whether or not having editorials is lobbying and the lobbying éspdéthe IRS rules,

and we are trying to address that with a bill that w&'oposing to Congress, the
Philanthropic Facilitation Act of 2010, which -- Later &lizabeth, you can give them
kind of a rundown of that. But -- And that also wilbpide for a registration process for
PRIs because PRIs, in essence, are nothing more #haartte thing that a nonprofit is.
It's promises to keep. And they could be worked out andteegisin the same way with
a little bit of forethought. The section on taxatafrihe American Bar Association last
week essentially agreed with us on all points. They s®sued an advisory that they're
asking the Treasury to put into IRS examples that woulddecnewspapers, would
include equity kickers within PRIs, that would include a whwlde variety of activities
that -- They have looked at what the IRS has approvedtbedast 10 years. They've
looked at private letter rulings, and they've said, "Youwiaeglthis anyway. Let's put it

in as an example.” They have also said the L3C igiantdorm of LLCs. The IRS long
ago put to bed any idea that there was anything wrong witls f@CPRIs, so therefore



we don't even feel the need to go into PRISs, so -- | m8&as. So, that is it. Do you

want ask questions now or later or...

>> Susan DeSanti: No, no, we'll do it during the panel.

>> Bob Lang: Okay.

>> Susan DeSanti: Thank you, Bob. [ Applause ] Okaynext presentation is from
William H. Clark Jr., who's a partner at the firm@rinker Biddle & Reath LLP, as well
as counsel to B Lab. Mr. Clark is also the repddea special committee for the
American Bar Association business-law section thataparing a comprehensive
revision of the Model Nonprofit Corporation Act. AndMClark is gonna talk to us
about B Corporation.

>> William Clark: Thank you. Good afternoon, everyomdy principle topic this
afternoon is actually what we're calling the Benebtgdration, although I'll touch on B
Corporations and a couple of other concepts as wallSusan just said, | come to you
because I've been representing a nonprofit organizatited dalLab, and I've been
working for them on a pro bono project to create a reeww fof corporation, which we're
calling the Benefit Corporation. And a bit about ternogy in a minute because you've
heard a lot of different terms. I'll try to straightidat out in just a second. B Lab has
undertaken an initiative to amend state corporation lavesithorize a new form of
corporation, which we're calling a Benefit CorporatiorotéNin particular that it's a form
of business corporation. B Lab itself is a nonprofganization that first devoted its
efforts to developing what they call a B Impact Assesgmwhich is a tool for measuring
the performance of socially and environmentally respdam&ibsinesses. Any business
that wants to can log on to the B Lab website, takeadht, and if its self-evaluation
indicates that it has a minimum score, it can go thrahglprocess of being licensed by
B Lab, and then it's entitled to use the B Corpordbgon and call itself a certified B
Corporation. First point to note -- What I'm aboutali to you about -- Benefit

Corporations -- is completely different than céetif B Corporations. "Certificated B



Corporation" is simply a designation that any busimassseek to obtain from B Lab,
and it's simply a measurement of its environmental andlsesponsibilities. So, it's
completely separate from the concept of Benefit Catpmms. The project that B Lab
has begun to amend state laws is currently at a staggee\there's activity in eight states,
which you can see on the chart -- California, Oregaipi@do, New York, Vermont,
Pennsylvania, Maryland, and North Carolina. California,nnt, and Maryland are in
larger logos on the screen because legislation haallgdbeen formally introduced in
those states. There's activity leaning toward or lootamgrd possible introduction of
legislation in the other states. We're expectirg Mew York, Pennsylvania, and maybe
North Carolina will actually see legislation introddddis year. Oregon clearly will not
see anything until next year, Colorado had some initiasickeration of these concepts, It
will not see anything until at least next year, eith@nd we expect that there may be
other states that will be coming online as time goesvimu might ask, "Why that
particular collection of states?” The answer issit'sply because there were businesses
already located in those states who are interestgekimg this concept move forward in
the states. So, the legislative effort that's goimgndhese states is coming simply from
businesses -- actually mostly certified B Corporations these states. But as | said,
there's legislation that has currently been introduc&zhlifornia, in Maryland, and in
Vermont. So, one more bit about terminology aboutphbist. If you look at California
Senate Bill 1463, you'll see that it purports to authoribatis called a flexible purpose
corporation. If you read the Maryland bill, you'll seatt at the moment, it purports to
authorize a B Corporation. And if you read the Vernamlht you'll see that it purports to
authorize a for-benefit corporation. We don't like term B Corporation. We've asked
Maryland to change that because B Lab is not inter@steging to enshrine in state law
its own concept of B Corporations. So, Maryland ahidnge to Benefit Corporation.
Vermont has indicated that it will be changing frora tr-benefit name either to just
Benefit Corporation or to something else. The Vermornbaesto brand things, and they
may come up with their own name, maybe a 3P or who-kivdved. But we'll wait and
see what comes on all of that. California, | thinkpnstty well set being flexible purpose
corporations. What | want to talk to you about is whHagiag introduced in most states,
similar to Vermont, Maryland, what we're gonna seBennsylvania, New York. This is



not the flexible purpose corporation in California. Ilwell you where California differs
in just a minute. But the basic concept that B Laddigocating is to create a subset of
the notion of a business corporation, and what willndefhese corporations, which we're
hopefully going to call, as a general matter, BeneditpGrations, is that, by statute, one
of the purposes of the corporation will be to createeged public benefit, as measured by
an independent third-party standard. So, it's a general bensdiciety and the
environment, measured on some independent standard. Tritrstas not specified. It
could be the B Impact Assessment. It could be any sthadard that might be
developed in the future or that a B Corporation would wapick. The statute also says
that corporations may elect to create one or moreifgppublic benefits. And one of the
differences between the California approach and bec@fioration approach is that in
California they don't have this notion of creating gahpublic benefit, but California is
saying is that, simply, you can pick one or more speb#nefits that you're going to
seek to promote. Other states are thinking aboutthatell. It's always dangerous to
predict, but | think Colorado may go the way of simplyufsiag on specific public
benefits. But the notion of Benefit Corporations Balab wants to create it, is rather a
focus on general public benefit with optional focus on @nenore discrete purposes as
well. What's important about the statutes is tlagyexpressly that the creation of public
benefit is defined as being in the best interest ottinporation. That's the linchpin of
the statute because, when you go to every one ofateecirporation laws, you will find
that the duty of directors requires them to act in st mterests of the corporation. So,
by defining public benefit as in the best interest ofdtigoration, it immediately has a
very important affect on the fiduciary duties of dir@stand how they are to manage the
affairs of the corporation. Last bullet on the screan't be emphasized enough. What
we're talking about is a type of business corporatiores@lare intended to be for-profit
entities. In particular, this concept -- at least tWma working on with B Lab -- is not
tax-driven in any way. The expectation is these ballC corporations or S corporations,
depending on the choice of the owners. This is notdeteno get some kind of tax
exemption or other public benefit. This is really anrafiesimply to harness the power
of the business community itself, to take a broader viewhat business is all about.
The specific public benefits that the statue says pocation can elect to create include --



and this is actually language from the statutes as s&#ilang to have it enacted --
providing low-income or underserved individuals or communitigl beneficial

products or services -- making insurance, for example,adolaito people that can't
obtain it otherwise -- promoting economic opportunityifatividuals or communities
beyond the creation of jobs in the normal courseusiress -- we hope that most
businesses are growing and prospering and will be creabsghat if the Benefit
Corporation wants to commit, particularly to hiring damapped, ex-cons, people
traditionally unable to enter the work force, that wibloé a specific public benefit that
could be created -- preserving the environment, improving hin@alth, promoting the
arts, sciences, or advancement of knowledge -- a tbabshould sound a lot like
charitable purpose, but again, it has nothing to do witkexaxption or taxes of the
entity -- increasing the flow of capital to entitiegiwa public-benefit purpose, and then
finally, accomplishment of any other particular benefitsociety or the environment -- a
catch-all, if you will, although, in terms of today'swext, maybe we think about making
sure that there's appropriate news flow in investigativenglism and an informed
populous necessary for our democracy. So, possiblyas$tateém might fit into our
purposes today. The statutes then say that direc®re@uired to consider the interest
of certain other constituencies when they're makingsiets as they run and manage the
business. The statutes, however, also make cleahthateight that's to be given to
these various interests is not prescribed. The stasaty expressly that directors must
consider the interest of shareholders. That's toadilly been the sole focus of directors
in business corporations. But then they must alssider the interest of employees in
the work force, not only the corporation itself, but buit®Bubsidiaries and suppliers,
customers to the extent they are beneficiaries optidic-benefit purposes of the
corporation, community and societal considerations)] Ea global environment, and,
importantly, the long-term and short-term interestthefcorporation, including the
possibility that those interests may be best servatidogontinued independence of the
corporation. One particular concern is what happens\ahmisiness is faced with a very
attractive offer to be acquired by someone else thatdwsgnificantly benefit the
shareholders but might compromise the mission ofdheocation. The statute's
intended to say that the money does not have to winihiéalirectors can consider the



possibility that it might be better for the corporatio stay independent and continue to
try to accomplish its long-term goals. Now, this igeay important change in the law. A
majority of states today already say that directcag nonsider the interests of these
types of constituencies. But there is no state todaysays that they must. It's purely
permissive, and it's purely up to the directors to decide hoghmweight and which
interests are to be considered. In addition to thegeirements for directors, the statute
also will say that an officer must consider that séistef interests that we just looked at
when two things are true. First of all, the officer H&sretion to make a decision. So
the officer can decide "yes" or "no" in a particufestance, and that decision will have a
material impact on the creation of public benefit. tBere are lots of things that officers
do in the daily course of running a business that may notlgiregpact public benefit.
We don't want them to have to think about all the carestities all the time. But when
they have discretion and when it might make a diffeee the new standard will be that
officers are considering the same interests | just sdog@u, with respect to directors.
And then the corporation is required to prepare an anapalt. That report is to go to
the shareholders of the corporation. We'd like teport to be publicly filed with the
secretary of state in the state where the corpor&imcorporated. Unfortunately, we've
found that Secretaries of State cannot always acoafata this additional filing and the
processing of this additional report. So, some of thies are not going to require that
annual report, but when they don't, they do intend to rethataf a member of the
public asks for a copy of the report, then the report fegfiven for free, without
charge, to any member of the public. And then the statutkalso require that the
report be publicly available on the corporation's websitéeifcorporation has a public
portion of its website. Finally, some of the stdtes | just showed you on that map will
probably be providing for the designation of a benefitatiae who would be a director
of the corporation, who will be independent, and who bellrequired to prepare an
annual evaluation of the corporation's performance, laatcetvaluation -- it's intended --
will go into the annual benefit report. So, there walldomeone with the express
responsibility of thinking about how the corporation hasedm fostering public benefit,
writing a little report with their views, and that repbas to be made available not only to
shareholders, but will make its way into the hand$efpublic. In addition, some states



will also provide for a benefit officer. That persoiti Wwave the responsibility for
preparing the annual report, will have other duties tlet be assigned by the board
related to the creation of public benefit. Not eveayestas we've gone through this
process so far, has expressed an interest in eittieesd concepts, although | think some
will have both. So, here's a little picture of B Lagpsl in all of this, what we call the
evolution of capitalist businessman, and if you can't qeae the little scribbles at the
top -- Under this view of history, from about the 10tli8h century, we've had colonial
capitalist. And then in the 19th century, we moveth&industrial capitalist. The 20th
century saw the shareholder capitalist. The lavit, @®lved in the 20th century, clearly
made shareholders primary. That was the driving foréexadrican capitalism. But B
Lab's goal is change all of that and to move our eatiomomy and the capitalist system
to the 21st century in the stakeholder, capitalist whesebss has a broader view of its
mission and what it's about and a focus on accomplishimg than simply the profit for
its owners. Now, I'd like to close at this point watltouple of comments about what |
call the irony of corporate law. And the reason hinta talk about this is because | think
it focuses very nicely on what's the really importarsnge that's going on here. If you
go back to 1983, the state where | come from, Pennsylvaagsthe first state in the
country to authorize directors to consider interesiier than those with the shareholders.
The very first what we call constituency statute eanto the law in Pennsylvania in
1983. It was purely discretionary, completely optional] its purpose, quite honestly,
was simply to provide for an excuse to reject the leostlkeover. Remember, back in
1983, this was the start of the go-go years. In facy, ey be remaking the movie

"Wall Street.” You remember how Michael Douglas madedan Gekko the hero of
everyone in business school. This is the time viihael Milken is running the junk-
bond market. Ivan Boesky and Carl Icahn are broaceifatid. Managements were
fearful because their traditional prerogatives weragthreatened. And so Pennsylvania
stepped in and said, "When you get in trouble, you can poamytihing you want as an
excuse to say "no" to the hostile takeover. Since 1388ther states have followed
Pennsylvania in adopting these constituency statutes. Plekasylvania today, as we sit
here, every one of those constituency statutes miggie. It simply says that if the

directors want to, they can consider the intereshgfleyees, suppliers, communities.



They're not required to, and the weight that they theen is completely up to the
directors. It's interesting. When you read thesetgsityou find, for example, that
Maryland is actually honest enough to say that its dolesicy statute only applies in the
takeover context. Maryland doesn't let you considerést of employers, supplies,
communities, et cetera, except in the takeover canfiis is the era still of shareholder
primacy. We have not yet moved to the stakeholdetalespi However, when you step
back and think about it, what we're now seeing in thisentoward benefit corporations
in these other forms is a feeling that, in fact, mayeegot it a little bit wrong and maybe
we should give more weight to these other constituendwssybe, in fact, it is
appropriate to say that directors should take a broaderofighings. So, this is where |
find the great irony in corporate law. What began puaslgelf-interested protection of
management back in the '80s has now morphed into a ticabfiimework and the legal
basis for an outward focus on the interest of oth&vs.now have, in fact, evolving a
different view, all coming out of management's own-seHrest, but now turning us

outward to consider the interests of other folks. t&ank you. [ Applause ]

>> Susan DeSanti: Thank you very much. Our third presentéeerad Sabeti, who is
convening trustee for the Fourth Sector Network. In 1998&d&he development of the
emerging fourth sector, which introduced a strategy favasector of organizations --
for-benefit enterprises -- Sounds very similar -- the@nessed entrepreneurial energy to
shape a more just, equitable, and sustainable future.Skbeti also is co-founder and
CEO of TRANSFORMS, FB, which was created as labordtmrimplementation of the
For-benefit organizational model. And After Heerad's gm&stion, then I'm gonna ask
all of our panelists to come up, and we'll have a modediseussion, along with the
speakers. Heerad?

>> Heerad Sabeti: Thank you, Susan. Let's see. Gkayl think my role here is to
sort of put the overall notion of hybrid legal entitaagl some of the models that have
been presented into a broader context. And I'm going ttiodstiag this by taking us to
sort of a 10,000 view -- 10,000-foot view of how social and envisorial and economic
change happens. It's no secret that the world rightiedacing a large number of



complex, intractable, and interrelated problems, fromate change to poverty to
sanitation and water issues, malnutrition, lots of comoable diseases, new ones being
discovered every other year, financial instability, andrso And the scale of these
problems seems to be escalating at a much more ragitheat the scale of the solutions
we have to address them. So, the big question is, "Whatealo to tip the problem
curve down and the solution curve up?” If you sort akcliour heels together and
imagine a world in some hopefully not-so-distant futurengtthat happens -- Well --
Sorry, the slides had to get converted from a Mac to aR¢| think we're gonna have
some issues probably throughout this presentation. Sogg®for that. So, if you
imagine -- You need to wear your 3-D glasses, | think,Hsrtb make sense. [ Laughter
] If you imagine a world where we've got fewer problemthefnature we're dealing
with, essentially what you have to have is a peoplest mbus, thinking differently and
acting differently, in all the various capacities in @fhive act every day -- as investors,
as consumers, as employees, as voters and taxpagerslanteers. We have to behave
in ways that incrementally create the sort of broagstemic conditions that we want.
Well, most human activity happens through organizationgdbyalefined -- So, these
are, you know, these are from schools and churches ittebass and nonprofits and
foundations and governmental entities. BasicallyJahdscape of organizations, the
formal organizations, are clustered into three sectthiree dominant types -- for-profit,
nonprofit, and governmental. And most human activitg way or the other, happens
through those organizations. So, if we want people tdleeta act -- And those
organizations are designed to incentivize certain belmaiod disincentivize other
behaviors. So, if we want people to think differently batlave differently, the
organizations through which they behave have to be stedctara way that incentivizes
the kinds of behaviors we want, right? And in many syalyat's probably different than
how organizations today are structured. So, in this worlthewgot people thinking
differently and acting differently, and we've got organ@asithat are structured in a way
that incentivizes those behaviors. But the problenoisgan't just organize -- or you
can't structure organizations independently. They're-r@tganizations are not islands.
Each organization exists within a broader ecosystempgd@t. So, tax policy and legal
forms are a piece of that, financial markets, educaiod,training, marketing and



communication channels. If you think about starting sirtess today or a nonprofit
organization, there's a whole host of infrastructure, stippanfrastructure around you.
You go to a lawyer or an accountant or a marketing persarthay give you advice
that's consistent with what you're doing because ittsopénat robust infrastructure.

You can hire employees that have been trained in agadestitutions that are structured
to train the kinds of employees you need for that mofletganization. So, if you want
organizations to be structured in a way that's more stemgiwith the way we want
people to act, we need a supportive ecosystem that's tuttesl gtructure of those
organizations. So, basically, change has to happen atttinesdevels -- at the
individual level, the organizational level, and the ectesydevel. Now, the good news
is this change has been happening. If you take all orgamzaind categorize them
according to their purpose, they fall on a spectrum betwaeximizing financial benefit
to owners on one end and maximizing social benefit oottrer. So, for-profits cluster
on the left side of this continuum, nonprofit and goverrro@rthe right-hand side. If
you look at, basically, trends over the past 20, 30 ydee's been a substantial
mobility of organizations from the for-profit end of thgectrum to the right. And this is
evidenced by all kinds of trends, corporate social respiihgi social marketing,
employee ownership, social auditing, triple bottom loeporate philanthropy,
environmental management, you know, the greening of indushigsebn and on and on
-- huge trend of some for-profit entities sort of braadg their purpose beyond financial
-- maximizing financial benefit to owners. The otheriesting trend is, if you take
organizations and categorize them by the way they gertbstencome, they fall
somewhere between earning income through market exchahigé, is where for-profits
are, on the other end, basically relying on contributedrre -- taxes, charity, grants, and
so forth. And that's where nonprofits and governmesichHy reside. So, over the past
several decades, there's been a trend from the ndmandfgovernmental sector towards
the market, in essence. And there are lots and l@gdence -- examples of this. The
foundations are requiring a measurable impact and acdnlitgtand market discipline
and efficiency and effectiveness from their granteesakmvesting movement, the
program-related investments that we talked about earlgerd | think we'll be talking a

lot more about later -- and mission investing by foundatiearned-income ventures



started by nonprofits, privatization of public services;romfinance, social return on
investments, and so on. So, these are two pretty bigstrbat there's an even larger
trend that becomes apparent when you this plot thesesagaich other. So, basically, in
this space, in the top left corner, you got a clusterganizations that are maximizing
financial benefit to owners and rely on earned incomeat'$ where for-profits are
concentrated -- and hence, the private sector. lhdttem right, you've got
organizations that are relying on contributed income andipyrsblic purposes. So,
that's where the nonprofit form resides and, theretbeesocial sector, and also
government and the public sector are in that space. SotHelast two slides, these are
the two vectors of change. And when you look at thamway, basically, a larger trend
becomes apparent. What many people have sort of retnankever the last 20, 30 years
or so as the blurring of boundaries between the for-mofitnonprofit sectors is actually
-- it looks like the changes that are happening in thaderseare different. They're
along different sort of axes or different vectors. at#hin fact happening is the
convergence of organizations towards a new organizatiamalscape, basically defined
by the top right corner of the space, which is organinatibat earn their income but
pursue public purposes. And while there's been a convergeactuitly towards this
space, there's also been an emergence of new forongasfizations within the space.
So, these are hybrid organizations that don't tidilinfa the traditional boundaries of the
nonprofit, government, or private sector. Lots and lotexafmples of this in the U.S.
and around the world -- social enterprises, sustainabdepeises, blended-value
organizations, nonprofit enterprises, common-good corpmstfaith-based -- there's a
lot of faith-based enterprise activity in that spaceew profits, chaordic organizations,
social economy enterprises -- that's a Canadian-tecommunity-development
corporations, community interest corp-- or companiejaly, is what they're called --

in the U.K. So, lots of examples of hybrid forms enmgggn this new landscape. And
collectively, basically what looks like is happeninghrs top-right space is the
emergence of the new sector, a new fourth sectomgsilbe government, nonprofits, and
for-profits. So, that's basically -- That's what'srbbappening, historically, for some
time. And now if you -- if you take all this and sorttbink ahead or think about the

policy implications and the societal implications, wHatwe do about it? There's --



Arguably, a lot of the change that's happening within theoseat this direction is a
good thing, and a lot of this hybrid activity is a good thiigau've got social purposes
being met through market means. And a few people sargot with the merits of that.
But how do you formalize it? So, if you think about ba#ly the former Soviet Union as
it deconstructed, and the sort of Eastern/Central Earoféates went from communism
to capitalism, essentially what they did was theytegtdvo new sectors. They created
the infrastructure for a public sector and for a socitisse So, what -- And so it's not
unprecedented for a new sector to sort of be born thriotgtional design and effort.
And sort of advocates for this activity basically, htqibelieve that we need to sort of
take the vector of change that's been happening for soraeand start shaping its
direction by defining this new sector. And the way a@egets defined, essentially, is
there's got to be broad consensus around the archetgpgmuhdaries that define it,
right? So, what we're talking about is a sector ofregdions. And those organizations
have to meet certain criteria. And from the modeds were presented earlier, you know,
there are some clearly well-thought-through examplébasfe boundaries. So, people
are working on these issues. And so the idea of a fuefibeorporation is basically this
broad notion that if we want to define this new emerdingth sector, you know, maybe
-- Whatever the terminologies that people land orrgtheeds to be broad consensus
around an archetype. And so the for-benefit basicalyreference to that archetype.
And there's been a number of different efforts at tryangrrive at what, you know,
would define a for-benefit corporation and thus sort offe@boundary conditions for the
for-benefit sector. Two criteria that consistemtiyierge are social purpose and business
method. And that's sort of defined by the area in thig cl®o, that's sort of self-evident.
Other characteristics -- there's a process that we tlveough with the Aspen Institute
and a number of experts from different disciplines badke -- starting in the late '90s,
to try to synthesize some kind of a consensus and;diigsia set of principles that would
define what a for-benefit might look like. And the ldtcharacteristics here are what
came out of that process -- so, beyond social purposeuaitkbs method, this notion of
inclusive governance -- I'm sorry -- inclusive ownershi, stakeholder governance, fair
compensation, reasonable returns, which implies alieyiond what would be
considered reasonable, sort of baked-in commitment tal o™ environmental



responsibility, a commitment to transparency that's dbakeand a protection of assets,
similar to what a nonprofit would have, sort of anea$sg. So -- Okay. So, that's sort of
looking ahead -- you know, what would it take to formallzie sector? Now, depending
upon how you define its boundaries, it's -- you know, whadsady happening in the
fourth sector is bigger than a lot of people tend tozealiSo, basically, the fourth sector
is a class of organizations, a set of organizationsatieat- you know, reside at the
intersection of the three formal sectors. So, wheggoublic sector intersects the fourth
sector currently, you've got civic and municipal enterpriged,there's four and a half of
those per city. | think that data's a few years old,that number's growing by 30% a
year. So, you see the role of numbers here. Depehding/ou define the boundaries,
you're talking about 5% to 15% of the U.S. GDP and 10% to&096S. jobs. Where
the private sector intersects the fourth sector, you'veugttinable enterprises, mission-
driven businesses, employee-owned business. The ndrmpredcial sector intersecting
the fourth sector, you've got nonprofit-owned enterpriaaniprofit enterprises and
community-development corporations. And then in thadle hybrid space that's sort
of full of all kinds of Frankenstein legal entities tloain't tidily fit into other three
sectors, you've got social enterprises, faith-based eistesplots of hybrid forms. Co-
ops fit in there, and so on. So, this just gives yownaesef the scale of activity we're
talking about that could be formalized into a new seckord then sort of bringing it
home, you know, what are some industries that might fimdi@ amenable home in a
fourth-sector, were it formalized? Journalism cerjagglems to be one, the marriage of
social purpose with an economic or business methodlthdaee -- there's a lot of
discussion about, you know, public versus private insuramzk,you know, what if there
was for-benefit insurance, what if there was a hybritwzes possible between those two
extremes, that have the sort of best attributesdi® Mass transit, utilities, education,
banking, and so on -- so, lots of applications and laterthat I'm sure people will come
up with. So, back to the first slide -- while there's lot entrepreneurial activity out
there, people are creating these hybrid forms and spasbiing against the boundaries
of their respective sector, at same time, a supposyst&m is emerging that enables all
of this. So, legal forms -- we talked about severahe$¢ today -- flexible purpose
corporations in California, the L3C. SR corporatior@swsn attempt in Minnesota and



Hawaii a few years back. Inthe U.K., you've got comiytinierest companies,
Canada, social economy enterprises. In FinlandhinktFinland and Italy are actually --
Those are enshrined in law, and in the U.K. The Ganagkperiment sort of hasn't gone
as far as it could because of some political obstaotssran into. But anyway -- So --
But there is an active movement to create a socialcgoy there. In terms of capital
markets, there's a wide, wide, wide range of intereshiimg$ happening, sort of new
forms of capital that are seeking more than just punefncial returns. So, there's a
bunch of example organizations up there -- google.org@lanidlyar and Skoll
Foundation, Case Foundation. | think there was a "Newk Yones" article that called
these guys "philanthropreneurs.” So, a lot of the dat-pbilanthropists basically had a
very different approach to their philanthropy that tawtk iconsideration for-profit -- It
was basically sort of a legal-form agnostic. Théyak for the social outcomes, not
necessarily the legal form that delivered it. And gmat of has created a lot of the
movement in the space. So social investing -- the lsoei@stment movement has been
going on for several decades. | think as of a few yagosthere was $2.3 trillion in the
U.S., and it was the fastest-growing segment of thé&ehan the U.S. Index funds --
FTSE, Dow Jones, and S&P have all created sociallywatet! index funds.
Community-development banking and venture capital has bgeowang sector. |
mentioned earlier mission- and program-related investitiy foundations. There's talk
about creating social stock exchanges. There's oneaml And one in the U.K. that's in
the making, and there's folks working on creating onedrlils. Microfinance you're all
probably familiar with and so on. So basically -- @hd in terms of ratings and
certification, trying to assess the impact of thegmwoizations along financial as well as
environmental and social, sort of factors. There's beaurgeoning of new ratings and
certification schema. ISO has their own standare@ héard about the B Corp. Dow
Jones is coming up with one. SBAR, inaVest, Green,Rind a whole host of others.
This is in some ways similar to how the organic-food/ement sort of started out and
fair trade, like fair-trade coffees. 1 think that g@t of path seems to be that as interest
and entrepreneurship in the sector grows, you know, a \Wehaleh of people come in to
sort of certify and bring validity to it, and then etaly the maze of validaters becomes
complex, and that's where | think the sort of policydset® step in and try to clean things



up, as happened with the USDA organic standard. So thigiyest a picture of what's
happening in the broader ecosystem. | won't go througleshef those. And I'm gonna
close with a couple of quotes. This is Bill Gates talkihthe World Economic Forum, |
think three years ago. He said, "We need a creativeatiapi where business and non-
governmental organizations work together to create a msyk&tm that eases the
world's inequities. The challenge is to design a systbere market incentives,
including profits and recognition, drive the change.” And ihisiore recently the Pope
in his encyclical letter middle of last year. Made sqretty strong references to this
emerging sector. He said that "Traditionally valid dition between profit-based
companies and non-profit organizations can no longer tdpustice to reality, or offer
practical direction for the future. In recent decaddsoad intermediate area has
emerged between the two types of enterprise. It is twoped that these new kinds of
enterprise will succeed in finding a suitable juridical &scial structure in every
country.” So don't take our word for it. Thank youwmuch. [ Applause ]

>> Susan DeSanti: Thank you very much. Now I'm gonnalbskaur panelists to

please come up.

>> Male Speaker: This is the last round?

>> Susan DeSanti: Yeah, this is the last round. kétth now introduce our additional
panelists on this topic. Carter Bishop is a profest@vwoat Suffolk University Law
School and a visiting faculty member at the Columbus &8abfd_aw, Catholic

University of America. Allen Bromberger is a partneParlman and Perlman, LLP. His
practice focuses on hybrid legal structures and arrangethabggsermit the pursuit of
economic and social goals simultaneously. StevenrGst s a partner at Chapman and
Cutler, LLP. Previously, he served as a senior counghki Office of Tax Policy at the
Department of the Treasury in Washington, D.C., where/&s responsible for the
development of administrative guidance and legislatit@tives for pass-through
entities. Elizabeth Grant is the attorney in charfge charitable actives section of the
Oregon Department of Justice, which she joined in 2003. \W&r'yeglad to have you



back here, because prior to joining that organizationysitked for approximately 12
years as an attorney in the FTC's Division of Marig®ractices in the Bureau of
Consumer Protection. Robert Keatinge is of counsdbdand & Hart LLP. He
practices in the areas of business organizations, daxaind professional responsibility.
Elizabeth Carrott Minnigh is an attorney in the taxtisecat Buchanan Ingersoll &
Rooney PC, where she serves as vice-chair of thésfitamprofit organizations group.
Miss Minnigh focuses her practice on nonprofit organizet;j trusts and estates, and
family businesses. And finally Lee T. Phaup -- | hopeshying that correctly -- is a
senior tax-law specialist, TE/GE, rulings and agreemémtex;nal Revenue Service.
Now, | need to make a particular comment about Ledgsstahich is that she is in the
position as a government representative, that she'senryahort leash. And having
been in that position myself many times, there vellgoiestions that it will seem to you it
might be logical to ask the IRS representative, butewest not going to do that, because
she's not authorized to give us all of the answersateatll could want. But it's
wonderful that she is here, because she can help g tiargs, and that also gives you
a chance to bring back some feedback to your agency disouténse -- the intense
interest in getting further guidance in some of thesasar Okay. So I'm going to start as
simply as | possibly can. Because this is not that tsaapderstand for those of us who
haven't lived our lives in this area. And if you see magoif and you think I'm getting
things confused, please interrupt me. Turn your table tewhep you want to speak.
And when you -- In general, when you want to speak tuun table tent up. | wanted to
start with the notion of how you get tax exemption aadifyla couple of things to the
extend they can be clarified. One is, okay, to beet@mpt as a 501(c)(3), an
organization must be organized and operated exclusivelxéon@ purposes. So when |
go and looked at the exempt purposes, and | went to the &éRSite for this, the exempt
purposes are charitable, religious, educational, sdgrtiérary, testing for public

safety, fostering, national or international amatguosts competition, and preventing
cruelty to children or animals. And the term "charitaldeused in its generally accepted
legal sense, and it includes some other things. | want@sktgou, Steve Frost, is it now
clear that newspapers have a charitable purpose?



>> Steve Frost: Can | turn it over to Lee? [ Laugh¥ell, you know, it's interesting.

If | can answer you --

>> Susan DeSanti: You know what? I'm gonna ask everytoogigase speak into your

mikes, 'cause apparently some people were having troubiadgeafore, so...

>> Steven Frost: If | can step back for a momeru ¥aid two things, Susan, when |
came in that really started me thinking this afterno®ne of the things you said is you
wanted to focus on whether or not newspapers could operat@x-exempt fashion,
which | think is driving this discussion. And the secondghjou said when | walked in
and we were talking with Lee for a moment, you said "Tgery difficult stuff.” And

I'd like to kind of frame your question, if | can, with &tH -- what | really think the issue
is, 'cause there's a number of red herrings out th#emd.if you look at it in a certain
way, it might be helpful. If you look at the caserland the rulings dealing with
publishers and newspapers, and there have been casediahe been IRS rulings
published and private rulings, it isn't exactly clear whikeeline is. Publishers can
operate essentially in what | would call a noncommeéroanner, and they can be tax
exempt. Typically, they're not gonna be profitab¥nd so if you look at something, the
publisher or newspaper that's operating in a profitable maitisenot likely -- or in a
commercial fashion, it's not likely to be an exempt oizgtion. And so the question |
think is that | would -- There isn't a clear answer totwloa're asking, but | think the
guestion really is, what are the things that you'ré&ilegpto do that you would want the
tax law, as a policy matter, to achieve? Because yocdadentify specifically what are
those things, it's a policy manner that you want to gerivinether it's -- Examples might
include enabling newspapers to raise capital by machinestapwspaper so that they
could get capital loans or something like that. Once ywe lthose things that you want
to accomplish, then | think it's easier to have theudisions with Treasury and the policy
people, to see if you can identify and define those thinglsaddhey can be done.
Because right now, | don't think that it's clear to beed But the other point that | was
gonna make in terms of trying to keep it as simple asldesthere were several really
good presentations this afternoon on Benefit Corps and BB@ the fourth sector,



what's going on. But | think in a sense for this nargowstion, it's almost a red herring.
Because when you -- Basically, if you step back, eitieentity itself, the newspaper, is
exempt, or the newspaper is not exempt, and what y@lkieg about doing is funding it
through that PRI that would be made by a foundation.itherecase, what you're
focusing on is that the proceeds are used for an exemptseutmat we were just
describing. And if the newspaper itself is not exempt'siin L3C, if it's a partnership,

if it's a corp, it really doesn't matter. There areimber of other requirements in the tax
laws, so for example, if you're making that PRI ttoaexempt entity, you have to
maintain expenditure responsibility, you're going to -a &sundation, you're gonna have
to know how that money's being spent. You have to be asthatit's being spent in the
exempt function and whether it's going to an L3C, wheitlgegoing to a partnership isn't
gonna matter. One last point on that, for examgteked in the lllinois law, and if you
had an L3C in Illinois, you can change its purpose. Mgdo be an L3C, and the only
consequence is that it changes its articles. So thianfoundation, I'm making the loan,
| need to be sure that the proceeds are being used fexdrapt purpose that you've

essentially identified. So | hope I've helped steer it.

>> Susan DeSanti: Okay. Well, let me go back. OWagt?me go back and unpack
some of what you said. | -- You know, if you have --'4 &dke as an example, suppose
you are an up -- you know, a new online news site. Youwr&iag out of your house.
You and your wife are creating the news, okay? And yee hdvertising revenue, but
heaven knows you're not profitable. You have operativgrues, but you're not really
making profits. And you also accept donations. Is tgaréance from the IRS on how

they would look at potential for a tax-exempt statugttat online news site?

>> Lee T. Phaup: We do have guidance for exempt orgamsatnd it's a little
different. You're talking about the initial exemptigepécation. And we do have
instructions and publications out there that give you guidasde all the tests that you

must meet in order to be an exempt organization witlntieenal Revenue Service.



>> Female Speaker: | didn't hear the ending. I'm saZan you put the microphone a
little closer?

>> Susan DeSanti: Yeah. | think in general, we'réraling this is a very quiet group.

And you're gonna need to move your mikes closer.

>> Lee T. Phaup: | just said, you know, we do have patidins and we do have
guidance out there in addition to the instructions to dhe fvhere the exemption
organization applies with the Internal Revenue SerViaedoes give guidance as to the
tests that you must comply with, both the organizatioest and the operational test. So
that does give guidance to organizations.

>> Susan DeSanti: Okay. But does it -- But I'm talkirayerbroadly. | take it from

what Steve -- Steve? From what you said, the -- td&oow if they're letter rulings or
what that have talked about publishers and the extent td\whea activities are seen as
fulfilling a charitable purpose. But | took it from whaiu said that that's unclear. Is that

correct?

>> Steve Frost: There are some cases, there aeersitings, and they come up when
there's a dispute between the government and the taxgmethe status. | don't
believe that all the determination letters are publiseedjou don't know specifically
what is qualified.

>> Lee T. Phaup: We do publish what we call privatetetilings where somebody
comes in and asks, like for instance, whether a progedated investment is okay with
the service under chapter 42. But those private-laitegs are not precedential value.
So you cannot rely on them. | mean, some people useafigundance, but you can not
rely on them. We do have revenue rulings that wilistas well. But private-letter
rulings that we do issue are to a specific tax payeff@ra specific set of facts, but they
are published under 6110. They are available to the public.



>> Susan DeSanti: Okay. Thank you. Okay, so we haSe as far as the test of tax-
exempt status, for the first criteria, it's unclear thike news organizations would
necessarily be considered to be operated for charpabfmses. Okay. Next, there's a
requirement that none of the earnings of the exemph@aj@on made to any private
shareholder or individual. And then there's the requargrthat the organization may not
attempt to influence legislation as a substantial part @fpart of its activities, and it may
not participate in any campaign activity for or againditipal candidates. And let me
ask you, is there any guidance, even if it's in the foffatter rulings, which do not have
precedential value? Is there any guidance on news organgaand just how far they
can go in terms of, you know, would reporting on legistabe considered attempt to
influence legislation? If you do an analysis of #xgidlation, would that be considered
an attempt to influence the legislation? The endorseoferandidates that is typical for
news organizations. Has guidance -- Is there any type ddugee that exists right now
to which someone who wanted to set up a tax-exempt ngasipation, could look to
see, you know, how far it can go and how narrowly & teaconstrain its activities with

respect to legislation and political campaigns? Steve?

>> Steven Frost: The two rulings that I'm aware oéthibr it's --

>> Female Speaker: Could you pull the microphone --

>> Steven Frost: I'm sorry. There are two privateeferulings that I'm aware of. One is
9551005 and the other is 200034037. And they basically addressed RRlsrthenade
to media organizations in other areas of the world tapte information and democracy
in those areas. There's not a lot of detail in thiegsito help in understanding the limits
for how that would apply. I'm not sure if other panelsts

>> Bob Lang: If | could make a comment here. | thinkriew puzzles for the ABA tax
section, definitely they have obviously looked at a fobat you've done, and item 16
essentially says it's time for you to include investmiemewspapers into your examples
as an acceptable PRI. And their analysis commentihiénes proposed example



highlights the need to support for-profit newspapers struggliegigd in the age of
digital media. It highlights the need for charitabldlats to support a newspaper's
foreign-affairs coverage, for example, an educatiogsdurce for the general public.
Also, | have here a letter from the Knight Commissimmd they're raising First
Amendment issues, and they're saying in the end, "atiamwith the First Amendment,
we should not challenge speech in new forms of commumetdia.” And one more
thing, if | can just refer to Elizabeth for three sed®irshe can tell you that there are
proposals in the federal law that we're proposingwioatld address directly the issues

made, if | could bring -- Can we bring that up?

>> Susan DeSanti: Just wait a minute, Bob. We've gutta bet through. And, yes, |
know, but you are also talking about PRIs. And I'm jushdy to get a very narrow,

narrow issue of tax-exempt status.

>> Bob Lang: No, no, it covers both categoriescolters both nonprofit and PRIs.

>> Susan DeSanti: Okay, but we're not going there Nmtjust trying to get an answer
on the tax-exempt status and the extent to which trgarelance, and thank you, Steve,

for those letters. Yes, Allen.

>> Allen Bromberger: | just wanted to speak partly friwa point of view of a
practitioner, and | advise clients on this stuff all tinee, so let me see if | can actually
give you an answer to your questions. Okay, numbersooertainly you could have a
newspaper as we traditionally think of them. There Ehere are lots of organizations,
501(c)(3) organizations, who create what we would call jdistiracontent. Some of
them do distribution as well. Some of them do distrdnytbut they don't originate the
content. So that's -- There are some distinctiom®thBut, for example, a couple of
things. Number one is, 501(c)(3) organizations have to pay @n revenues that are not
substantially related to their exempt purposes. Thidlsdcthe unrelated business
income tax. There's an IRS ruling that says advegtisiperiodicals is per se unrelated
business income. So even though the newspaper migéx beampt, the revenue that it



gets from advertising income will be subject to tax udBIT. And it doesn't matter,
under the existing law, whether the content of thatadugg is related or not related to
what the charity actually does. So that's a very mapob thing. And the other is that
there's a whole -- There are a line of cases tlyathsa publishing activities, publishing
of books, publishing of periodicals, in and of themselga®t a charitable activity. So
the creation of the news and the content may be, lpatiiivere to set up an organization
whose sole purpose it was to publish, and in this "E"l'enajot -- we don't really know
what "publish” may mean, but there's a whole world of nofitprthat are blogging and
that are on Facebook and are disseminating news andhation through all kinds of
alternative ways on the Internet. None of thent ktk@ow of is having their tax-exempt
status challenged. So I think the real question is not sb muc501(c)(3) or not
501(c)(3). The real question is can you live within that 503)aesignation and still be
able to do the things that you want to do to be financiadible or to carry out your

mission?

>> Susan DeSanti: That's very helpful. Thank you. Adyielse before we move on to

program-related investments? Yes, Carter.

>> Carter Bishop: Well, I would just say | agree withatvAllen has stated. | think I'm
actually a little bit more optimistic about 501(c)(3) s&afor newspapers than perhaps
some others may be. But that doesn't mean that | vdisddree with Allen's comment
that it's very difficult for a traditionally operateéwspaper to live with or desire those
restrictions. Only reason for a newspaper to becoBi ) (3) is to access private
capital, which is a form of public capital once it'sdlittd through the tax system in the
form of a tax deduction. Otherwise there would be noltbatlywould want to live with
the restrictions on exempt organization capital thatexiside an exempt organization.
So that's why the other sector organizations are moeet@ie alternatives where the
money is accessed and filtered through other exempt orgjangas opposed to the
principle operating entity. If that makes sense?

>> Susan DeSanti: Mm-hmm.



>> Allen Bromberger: Just one last comment, andishidte point you made about
political endorsements. It's an absolute no-no for 5(A)&) It's not even a gray area.

>> Susan DeSanti: Anything else? Okay. Thank you very mAéright. Lee, could
you just give us the nuts and bolts of what's requiregrogram-related investments?
And then we'll -- So we have that to start out for @umtation for the discussion to

come.

>> Lee T. Phaup: Okay, just to give you a little backujp. oProfit foundations, once
they become exempt, are subject to what we call chdptef the code. And all that
encompasses is a certain code section -- 4940 through 494&f those code sections
is 4944 -- Jeopardizing Investments. A private foundationokipited from investing its
assets into a jeopardizing investment. You want the prieaindation to use good
judgment, business judgment, and prudence when it invesis #issets, because you
want to retain the assets to benefit the charitablstitoents. An exception to
Jeopardizing Investments is what we call the progranteclavestments. So an
exception under the chapter 42 rules. In order to be a pnerglated investment, you
need three requirements. And that's set forth imegs at 53494-3. The first and
primary requirement is that it has to substantiallytfer the exempt purposes of the
foundation. So they have to be that, you know, when ydoagk, you look at the
articles of the incorporation or the organizing documefi®ur foundation and where
they were first declared exempt from the Internal ReeeService, so you need to look
and make sure those purposes, you know, are furtheredwsithntestment. The second
requirement is that you can't -- If this investment isfapthe primary purpose of
production of income or the appreciation of property. t o@sn't mean per se that if the
investment makes money, it's not a program-related ineestnBut the purpose has to
be focused on achieving the charitable purposes of the foand&the third is no -- the
investment can't be used for political or legislativevaes. Another thing that | want to
focus on that sometimes gets lost is that chapter @2eésy complex section of the code.

And when you're looking at it for program-related investmeather sections of the code



may be implicated '‘cause they're all commingled. bkietion 4941 of the code involves
self-dealing and private foundations are subject to thatyo8 got to -- You can't just

look at it in a vacuum. You need to look at all thesottections of the code. And if you
violate Jeopardizing Investments, there's a two-tieredItaxon the foundation manager

as well as on the private foundation.

>> Susan DeSanti: And could you -- My understanding ia Wery steep tax. Is that

correct?

>> Lee T. Phaup: It's -- yeah, it can be steep.5%. It is on the foundation manager
itself in addition to the private foundation. So it'&'eu want to avoid it.

>> Susan DeSanti: Okay. Okay. From what I'm hearieg, ths part of a foundation
figuring out whether it could make an investment that woeldonsidered a PRI, it
would have to compare that investment to the exempt purpbdes foundation itself.

So it's sort of an individualized test. |Is that cof?ect

>> Lee T. Phaup: Yes. It's very fact-specific, vieeavily intensive when you look at,
when we get private-letter rulings in that involve prognelated investments. Yeah, we
have to make sure, one, that the purposes are chaatabkhat it conforms to the
purposes of the foundation for which it was granted exemiteon the Internal Revenue

Service.

>> Susan DeSanti: And one of the things that we'vedhiagalking with people who are
thinking about these kinds of things is that foundationsaneetimes leery of doing
PRIs, and part of it is the cost of getting a letteingul And I'm wondering to what
extent has it been your experience that foundationscandortable saying, "Oh, yes, |
think that I'm a -- You know, this investment that I'm gonn&ema going to be a PRI,
and I'm fine with the IRS"? And to what extent do you tinat people want the comfort
of actually having the IRS specifically look at the P&Rhtake sure that the IRS agrees
that it's a PRI?



>> Lee T. Phaup: | think | can answer part of thatraagl have to defer to somebody
else on the other part of that. Just to clarify, a peifaundation does not have to come
to the internal revenue service in order to make or émtie a program-related
investment. It's good that they do just to make sureetsreur requirements, but they
are not required to get a private-letter ruling. Regardirgt Wie private practitioners
think, 1 have to defer to somebody else.

>> Steven Frost: Susan, | had lunch yesterday witttanney with a foundation in
Chicago, and he's -- Their foundation has done over 100 &RlIghey've gone to the
Service for two or three rulings. And so the times they went in for the rulings, where
there was something very unique or unusual about the situaégnvere concerned
about, but normally don't require it. And when | was priegeafor this, | talked to one of
my partners who proceeded to give me an opinion thaadhgiven recently in a PRI in
the last month or so. So I think it's fair to say rdA did ask the foundation person |
met with what his experience, and generally he told merttany people do these fields

without the ruling as a normal course.

>> Susan DeSanti: Other comments on this? Yeah.

>> Allen Bromberger: Yeah, | can confirm what Stessaying. We've talked to a very
large private foundation that we work with fairly regly, and they make internal
determinations on some PRIs and get opinions of coundetegard to others and have
not felt it necessary to go in for private-lettermgk. Although they do also confirm that
these are very delicate foundation-objective analyssshey undergo in the course of
making the determination, whether they're comfortatdettiey are PRISs.

>> Bob Lang: Our conversations before we startecher. BC path were that the more
comfortable a foundation got with doing this, which is wy@i're talking about, they got
very, very comfortable. Because they developed a groppayle within the foundation
that understood the rules and said here's how you follewulla book. But the real



problem comes with probably the other 75,000 foundationsatkatelatively small that
don't have the type of internal expertise. And vergroit they go to a counsel once and
they don't have a regular counsel, it's gonna be an expgmsiposition to get a true

opinion of counsel. And so it's all over the map.

>> Susan DeSanti: Yes, Carter.

>> Carter Bishop: Susan, | might also say | think thptobably varies depending upon
whether you would consider this a traditional versus araditional PRI. So, | mean,
the more you move away from and into the sort of zdimaswe're talking about today,
which is a nontraditional program-related investmerm lélss likely it is that somebody's
gonna make an internal determination, the less lika$ythey're gonna rely -- a
foundation manager -- less likely they're gonna relg@msel and more likely they're
gonna want some other kind of broader view from the sen&bp | think that's the road
block.

>> Susan DeSanti: Okay. Elizabeth could you tell asthte perspective on things?

>> Elizabeth Grant: I'd be happy to.

>> Susan DeSanti: Okay. Can you get the -- Yeahnkau.

>> Elizabeth Grant: | think that there's been afatiscussion about these hybrid forms
but not a lot of discussion of the state rule. Andotmes extent, we track what IRS
requirements are. But | think in some sense, it's mdts simpler than that. | think that
if an organization or a newspaper or whatever type gdrization might be represents
that its purpose is to be charitable or socially bersfid mean, if you say you're a
charity under state law, then you may be subject te stgulation as a charity under
state law. And that raises a whole -- So it'syasrimple that way, you know. And
there's a lot of registration and reporting requiresémit apply to organizations that
represent their intent to benefit charitable purpoge®l so of course one of our



concerns with these hybrid forms is how -- how witigh registration and reporting
requirements apply. And | think if we look broadly, thegmses of those requirements
is not just to collect paperwork, but traditionallys ithe job of state attorneys general to
make sure that charitable organizations do not divert ebéitssets or that they're not
diverted to private interest and to preserve and @maithose charitable assets for the
public purposes that they're intended to fulfill. So thegerting requirements are
related to that objective in terms of preventing thein of assets and to ensuring that
they're used for public purposes. And I'm gonna sort of heédanto my days here at
the Federal Trade Commission. Because | think a Isbwie of what's being raised here
today is actually almost akin to advertising law. | md@atause you're gonna have these
entities that are out there representing that theyigue and that they're more socially
beneficial and better than other forms of enterprige¥ | think that the public is
entitled to know the basis for those claims and to tlagenformation available, that
they'll be able to make an objective assessment about) vghihe same thing that our
office would be doing. | think fundamentally we're goindp#olooking at whether an
organization is advancing charitable purposes. And when | tbimktdow I'm going to
be doing my job, it gets very -- it gets complicatethis hybrid realm. Because
traditionally, one thing | know about nonprofit corporatipthere's a whole body of law
established, and there aren't equity interests. Solbo&nand if | see that the nonprofit
is distributing profits to private individuals, | can dhgt's the problem or that's not
consistent with the law. But with these hybrid forinsear in some sense that, well,
some amount of distribution is appropriate, but I'm ndtyeare what amount is
appropriate. And when can you say that they're diginf too much and not furthering
the charitable objectives of the organization anymdréfk in the context of
newspapers for example, | think this raises interestswgesabout -- Like say for
example, advertising. Advertising is traditionally motharitable purpose. So if I'm
looking at something that a newspaper or a publicatiorcthams that it's charitable, will
| be looking at how much advertising is in that publicamd how does that compare to
the more educational value of the publication? Say,Xamele, and | think that the
devil is in the details. And we're talking basically ablootv these organizations are
organized. But the second and probably harder test isheyve gonna operate in real



life. And for example, can you have an operating agraembere an advertiser is an
investor and says, "I'm gonna invest in your paper, but | teamike sure that | get
front-page and back-page coverage.” Is that advancing dilaniarposes? Would that
be something that our office would say, "No, that's nosistent with the charitable
purposes of the organization"? And in some sense, magethybrid forms, you're
swapping out duties. The directors have duties to threlsblaers in a traditional
corporate form. But now they have duties to the publicsethe newspapers to fulfill
those public purposes. And so our role is to make suréhehadirectors or the managers
of these new entities are in fact fulfilling those figary duties. So to some extent it's

simpler but also more complex and subtler than sdrtieectax issues.

>> Bob Lang: Actually, you've got conflicts within your ovemvs with some of this,
because for example, IRS recognizes economic develd@sen-- in certain areas as
part of acceptable PRIs. So if you live in Detroit, whitoesn't have the newspaper
coverage it used to have, you can actually make a very cgse that business is being
hurt by lack of newspapers in which to advertise and prothetebusiness, and that --
So, you know, I'm not gonna say I'm gonna promote front-pdgertising, but, you
know, you have to start looking at the regulations, and-y@gain, what you said on,
you know, the chance to regulate them. I'm gonna telllyatuevery state we've ever
written a law for, one of the things we have proposdtiat they have the right to
basically take away the L3C designation if in fact tfelto comply with that, and you
know what? In most states, the secretary of segepposed that. And they said, "We
don't want it.” We said, "Let the attorney general do'lWWe don't want to have

anything to do with that. We just want to collect theneyn”

>> Susan DeSanti: That's understandable. Gus, do yolalguestion?

>> Gus Chiarello: Actually, maybe time for -- Is regm in some of the discussion here,

but, Elizabeth, in considering the hybrid organizationd,taeir obligations for social

purposes, have you at state level and policymakers, haveoysidered the level of



transparency that would need to be required kind of acros®#rd for the public and
for enforcers and for the the policymakers and whatnot?

>> Elizabeth Grant: Well, | think that state attormgenerals’ offices are familiar with
the transparency that's required of nonprofit corpanaticAn we were talking about
making information publicly available to journalists. Anihink if you look at the
nonprofit realm, charities file financial reports tlaaé easily available on the Internet at
no cost. And | work frequently with journalists to -néAwe work together to sort of
monitor the nonprofit sector. | think what remains unars@ is to what extent in these
hybrid forms that same information will be availabléte public. And | think that's
something that needs to be incorporated into any legalogewents in terms of making

sure that that information is available.

>> Susan DeSanti: Elizabeth --

>> Elizabeth Carrott Minnigh: That is one thing thatave working for, and it's one of
the reasons why we would like to get some type of fediegadlation passed, is the
requirement that anyone who represents themselvesngsarelL 3C entity that is going

to be receiving these PRIs make the same type of disefotuat a nonprofit

organization currently makes so that that informatsoamvailable to the public and also so
that it's available to the IRS and the attorney geneodlsat they can start tracking these
things and find out the people who aren't using it correctlyd, you know, B
Corporations obviously are searching for that same tehteansparency. So | think

that's something that everybody wants. | think, you kribepig problem is gonna be
finding the funding at the federal and the state levetifese to be reviewed.

>> Susan DeSanti: Bill.

>> William H. Clark Jr.: If | can comment on tleest point, one of the things we

wrestled with is the proper role of government in aliro$. And every state that I've
gone to where I've talked to politicians about this new epinaf a Benefit Corporation,



the first reaction we get is, "Well, we need to figuue which agency of government is
gonna monitor their performance.” And our immediat&tiea is, no, no, you don't
understand. That's the last thing that we're trying toYdes, it makes sense that if you're
getting some public benefit, the government has to ptii@e But what we're trying to
create is a form where it's a contract among the pedpdeare involved. There are no
tax benefits. So the government doesn't need to poYioe report publicly, and the
whole notion is that the light that's cast, the bumesthat has its effect to, you know,
sanitize, and has prophylactic effect will be sufficielttvery much disturbs me to think
that we're heading down a path here where | see thergoeat becoming more
involved. And you mentioned First Amendment. And at spmet, | hope that we get
around to that, because I'm sitting here thinking to mysell, if one of the things we're
worried about is the disappearance of local newspapbed, vappens if we want to
foster local newspapers and, to pick an extreme examjléchn see it happening, the
Ku Klux Klan in a community starts to publish a newspaperd we don't like the Ku
Klux Klan. We'd be worried about what they said, bulhd@y started out and for the first
year that they're in operation, there is no discerrilas, there is no racially offensive
content to the newspaper, and they are the only levedpaper in the area, why
shouldn't they get the same subsidy that the goverrsyggnitha provide to another local
newspaper if we go down that road? And then when we,getho then is gonna read
their newspaper every day to figure out when they firddiyided they are safe enough
that they can start to slant their news? | findwhele thing personally rather offensive.
And | don't know whether you want to get into this, aiaghdlogize for having missed the
rest of the workshop, but it seems to me that the eybidmise of this workshop is that
we've conceded defeat, that we've conceded the notibnetwvspapers can't make it on a
profitable basis, to which | say, well, is that suclad thing? We heard a presentation
about the Internet and about e-publishing. Maybe it's timedognize that buggy-whip
businesses go out of business. Maybe it's time to re@grar what we ought to do is
reconfigure our broadcast laws so that media congloa®aaen't restricted in what they
can do so that news comes from a different sourtieink I've taken this completely off,
and I'll be quiet. But I find the whole thing very troublirgnd it's raised by this notion
that the IRS is gonna police journalism. And if wglomna give newspapers a tax break,



we have to, or our whole system will break down. Andgdarsonally offended as a
taxpayer that people are gonna get a tax break if thegtrentitled to it. So we have to
police it, but if we police it, we destroy kind of thads of our free society. Enough
said. I'll be quiet.

>> Susan DeSanti: Okay. All right. Well, it's very¥ou know, you've got -- You've
challenged me, William, to try to unpack that. Butnet -- Let me start. You should
come tomorrow afternoon between 1:30 and 2:30 when wairg gohave three
presentations on the long, long history of governmentubsidies for the press. This is
not a new thing at all. There are still tax subsith@ging to do with print and other
things, and there's a new report from the Annenberg Cam@oimmunication Studies
at the University of Southern California that goestigh this in detail, has many papers
associated with it. And tomorrow we're gonna heaustie history of postal-rate
subsidies from the current chairman of the Postal Régwyl Commission. So there's a
long history of that. Having said that --

>> William H. Clark Jr.: That's a little differetitan a basic tax exemption from income
tax.

>> Susan DeSanti: Yeah, and --

>> William H. Clark Jr.: That's like night and dayny world.

>> Susan DeSanti: Well, you know, in my world, moreyoney, so --

>> Bob Lang: Microsoft just bought our screen.

>> Susan DeSanti: Yeah. So, at any rate, therelatefconsiderations that should be

taken into account in any policy discussion, policy propasacertainly this isn't the

only one that's on the table. But it is an importamt that we need to understand. |
think one thing that's important to keep in mind when ydalkeng about your benefit



corporations as opposed to these hybrid corporations, aretcme if I'm wrong,
Elizabeth, but my sense is, that the -- if it's adoofit corporation, okay, that -- as you
say, William, that can be policed by the contractsragrihe members. Because they're

not claiming tax-exempt status. So | don't --

>> William H. Clark Jr.: | don't think she'd be ireseted at all in a for-profit benefit

corporation.

>> Bob Lang: Actually, if | can say something, | thinkttttas time, depending on the
state, that's not true. One of the battles we weotugh in lllinois was that clause in
there for the charitable act to take effect. BecauséeWthe way you do. Basically the
premise behind the L3C is it is a for-profit. It's asgdlzed capital in a certain sense.
But after that, it operates as a for-profit. | mesmwe don't belong under the Charitable
Trust Act. But the Charitable Trust Act in lllinoisge broad that any for-profit
corporation that operates in lllinois, technicallyif iflaims to do anything socially
beneficial or charitable, falls under that act, dmelythaven't ever gotten around to
enforcing it, probably for lack of money, but...

>> William H. Clark Jr.: Well, that act's wrong anéeds to be amended.

>> Bob Lang: It does!

>> Susan DeSanti: Elizabeth.

>> William H. Clark Jr.: That's easy.

>> Susan DeSanti: We'll go to the state representatiwe Elizabeth?

>> Elizabeth Grant: | would like to address those issliglsink for one thing, if you're

not getting government subsidies, | think that PRIs @@ bf government subsidy, the
concerns are perhaps less. But on the other hand, I\gbgss it that one wants the



certification? And | think it relates to wanting to holdeself out to the public as being
socially beneficial. And we've seen in the advertisiogtext that charitable appeals are
very appealing, that consumers react. They will buygghlrecause of the charitable
appeal. As | think there are genuine issues raised by hesvat® know that one's
fulfilling the standards and what are those standardstbatlated to that certification?
So the oversight might not be as extensive, but Itetiik that there is a need for
government oversight of even for-profits that do noenee tax subsidies.

>> Susan DeSanti: Okay. And you don't think that thatldvbe cured by transparency?

>> Male Speaker: That's the answer.

>> Elizabeth Grant: Well, it might. But who's -mlean, what if they're not transparent?
What if there's not --

>> Susan DeSanti: What if the transparency requiresneate written into the law?

>> Elizabeth Grant: Well, what if they don't followrhe transparency requirements are
there but say, for example, in the FCC, they dorybuknow, you could have a
disclosure document that isn't accurate. So what if yoe b disclosure document that
doesn't actually say what's going on in the company? \Wbolg to -- Who's gonna
watch the Watchmen, so to speak?

>> Susan DeSanti: Elizabeth.

>> Elizabeth Carrott Minnigh: | think that's the samelylem --

>> Susan DeSanti: Our another Elizabeth. Yes.

>> Elizabeth Carrott Minnigh: That's the same probleth wonprofits, though. | mean,
nonprofits have to disclose information on their infotiorareturn, but if they lie or



withhold or misconstrue, that information isn't publiclyadable. So it's the same
concern that is with any entity, is that the disaleshas to be accurate. | don't see that as
a special concern for hybrids.

>> Elizabeth Grant: But I'm authorized to investigate t@ke enforcement actions
against charities that engage in that kind of behavits ndt as clear what my -- what
laws are out there to protect the public from hybrids &mgage in similar behavior.

>> Susan DeSanti: Okay, wait a minute. | was askiogitafor-profit corporations. |
wasn't asking about hybrids, okay? Because hybrids, itsseeme, raise this difficult
guestion of, is there money that is somehow flowiognfthe foundation into the pockets
of private entity? And so -- And | took that from --tBu're saying that just for for-
profit corporations that have a social purpose, it's position that that social -- those
corporations should have oversight so that the governoosfirms that in fact it's
operating pursuant to the social purpose.

>> Elizabeth Grant: | think I'd go back to -- | think itisadogous to advertising law, that
they're making representations and that there needsdorte governmental entity that
can investigate the accuracy of those representations.

>> Susan DeSanti: Okay, and, William, what's your viewis?

>> William: Exactly the contrary. Transparency, bedieve, is also critical. Okay.
There's no question about that. And our experiment n@ayedo be unsuccessful, but
the theory is that making the information availabletipalarly, for example, in a for-
profit business where they're looking for an advantagleeimtarketplace, if a socially
responsible business is competing with one that's notrging to attract customers
based on its social responsibility, you would think tltdampetitor would have every
incentive in the world to read its report to investigete@ransparency and see if it's not
behaving properly, call it on its lack of behavior. So hkhi- | personally think we're
making a big mistake if we want to broaden this to get thergovent involved. | think



that you'll meet substantial resistance from the bustmssnunity that you wouldn't
otherwise have without that.

>> Susan DeSanti: Okay. So now -- Okay, Bob saygjhees.

>> Bob Lang: | agree.

>> Susan DeSanti: All right.

>> William: | mean, what we're trying -- I'm sorry.

>> Susan DeSanti: Go ahead.

>> William: | wasn't completely articulate. Whaewe trying to do is create something
that will be attractive to businesses. What we're¢yyo do is encourage people to come
into this space in a way that is easy and that taegmfortable with, not that imposes
new burdens on them. The notion that a for-profitiess would be willing to subject
itself to some kind of quasi-IRS scrutiny just will be teath of the concept. Heerad.

>> Heerad Sabeti: Yeah, one quick comment. I'm cdytapt an advocate for owners'
government oversight and intervention you know. Butriklthe answer is somewhere
in the middle. Because already in the socially rasfide business space, | mean there's
been a couple of decades' worth of assessment toolganinow, transparency
mechanisms developed, and essentially what's happening nompanies shop for the
best standard. | mean they shop -- Or, they createdtvn. | mean, they create their
own label. They create their own standard. Theleksnas of ways that companies can
basically, you know, sort of trick consumers into thinkingttthey are more responsible
than they necessarily are. | don't know what tlsvan is. | think it's somewhere in
between. | don't think you can have an onerous governgmninow, process, but |
also don't think you can leave it up to the free market®tit on their own.



>> Bob Lang: Why can't you leave it to the free markets

>> Female Speaker: I'm sorry, | can't hear you.

>> Bob Lang: | said why can't you leave most of thiheoftee markets?

>> Heerad Sabeti: Because the evidence so far ithdra's a race to the bottom.

>> Bob Lang: Nothing's perfect. But nothing is perfect. Wole society is based on a
free-enterprise concept that the individuals are fvemdke choices. Now, | can give you
a perfect example. You know that Buicks are good for drwehootings? Why are
Buicks good for drive-by shootings? Because nobody rememabBuick. It's sort of a
big nondescript blob with nice big windows and all that, yma can use them for drive-
by shootings. But unless you can prove that General Mptassgun ports in the Buicks
to make them especially accessible for drive-by shootings sivbyld you regulate
Buicks in any way in relation to drive-by shootings. Andink it's the same thing. You
can't regulate everything. Stuff happens.

>> Susan DeSanti: Okay. | think the record is fslcomplete on this issue. Okay.
Now | want to go back to the hybrid entity, and Elizalthnt, I'd like to go back to
you, because in your discussion, | think you were highhgtthis tension between, on
the one hand, there's a PRI jeopardizing investment. éathier hand, there are other
investors, who are getting some rate of return from theestment. It may not be 20%.

But it might be 5%. and how is it that you all go throaghassessment of that issue?

>> Elizabeth Grant: Well, | don't know that chasi@aregulators have necessarily faced
that issue before. Because traditionally with nonpamitporations, which, by the way, |
think there's some misunderstanding that nonprofit cotiposacan't earn a profit. They
can. The one thing that nonprofit corporations camisgrovide a return on equity.

And I'm not sure -- | think there should be some conatiter of why providing a return
on equity is so important and if that's really the weafulfill objectives. Because | think



nonprofits foundations could make PRI investments and oditgyrjust like they could
make them in a for-profit. So we haven't really facedistue of how much one can
return. And some of the hybrid forms -- | know in Emglahey have the Community
Investment Corporation, which has asset-locked resingtso that the assets aren't
gonna leave the charitable sector, and some restgatiothe amount of profits that can
be retained. So far | haven't seen those same comeeptsorated into legislative
proposals here in the United States. So | think iesaggiestions about at some point the
money that you're paying in private distributions could be usatbke the charities
stronger and to do more socially beneficial things. IRlatn't know where those lines

are.

>> Susan DeSanti: Okay. Elizabeth.

>> Elizabeth Carrott Minnigh: | just want to make pwant that one of the reasons that
those haven't been pushed here in the United States theély're having problems with
them in the U.K. People aren't wanting to use the iebecause of the restrictions. So
the idea here is to create a more flexible model thaplpethe marketplace is gonna
want to use, and maybe it needs more restrictions thawtently have in place. But if
we start out with so much regulation, that nobody usé$s dead in the water.

>> Susan DeSanti: Can | ask you, | know that you aa@ioly an effort to do some
expansion of the -- You know, the way | understand it,camcect me if I'm wrong, but
the -- You know, what should be in the operating agreepfeart L3C? And I'm
wondering if you can talk a little about what else yaghnthink about. Can you just

speak into the mike?

>> Elizabeth Carrott Minnigh: We have just started. haee talked to a few people,
and we're putting together a group of practitioners, we'tengubgether -- Some people
in the U.K. have agreed to do it, including Stephen Lleyh sort of spearheaded the
CIC movement there. We're talking to some people irma@amand we're putting
together a group of people, and we're gonna try to lookthaeadifferent models and



find out what has worked and hasn't worked and reach sorde@kconsensus as to how
much of this can be done by getting a good model operatingnagmééogether or a
manual, best practices sort of a manual and how muicimafybe needs a little bit of
regulation. And we're gonna try to look at -- You know, mype is that we'll look from
the extreme on both ends. So we haven't started yeting$ides are still putting together
the group. So that's a work in progress.

>> Susan DeSanti: Okay. And let me ask you this. #lerg'fundamental question
about L3Cs. | understand that the specific legislasag,in Vermont, says that the L3C
will include as provisions in its operating agreement gmesprovisions you would find
for the requirements for a program-related investmetitarfederal tax code. Is that

correct?

>> Elizabeth Carrott Minnigh: Yes.

>> Susan DeSanti: Okay. But what | think | just heapndhfLee is that there has to be --
You know, that that's not enough. There has to badinidual comparison of the

purposes of the particular foundation that's involved thitse criteria. Is that correct?

>> Elizabeth Carrott Minnigh: That's absolutely trugs dtill gonna be on a facts-and-
circumstances basis for each entity. The hope idthareating an L3C and raising
awareness as to what the issues are, it'll make érdasifoundations to identify the
issues they need to be looking at and to make those dedtions, and they'll be more of
a body of guidance out there. But they still need o lat the purposes, and they still
need make that individual determination.

>> Bob Lang: | think you'd say that now exists, actyalyout the 501(c)(3)s, also. If a
501(c)(3) feeds hungry children, a foundation whose charfargose is to support the
arts is going to have trouble justifying you guys giving mondyutagry children even
though hungry children is an admirable trait. So it'dy¢hé same rule is carried all of
the way through.



>> Susan DeSanti: Okay. Heerad, could you give us niasense of what you've
seen in other countries in terms of the developmetitesie types of for-benefit or benefit
corporations and the kinds of -- the kinds of -- Whatléoking for really is what kinds

of restrictions are there that other countries havepihem? What other types of

requirements for their operation?

>> Heerad Sabeti: | mean, this is still a relativedgcent field. There's a lot of interest.

| mean, some countries -- Thinking of Singapore, somanfsbuntries -- basically see
social enterprise as a way to employ otherwise ufeyaple workers. So that's kind of
the -- | think what happens is everybody has a difitepeoblem they're trying to solve
with these new forms. And they're not all trying tovedhe same problems. So
depending on sort of where you look, | mean, some skth@angs -- And there's a
cultural context that's important. In Spain, for epgmnco-ops are, you know, are sort of
-- There's a very famous co-op called the Mondragon Catper It's a large like | think
billion-plus dollar, very successful commercially emirise that's very similar in terms of
its structure to a lot of what we've been talking abdutd people have tried to replicate
that model in different countries, and it hasn't workechlise of the cultural context
being different. So | don't think there's -- We actusibrted to do a comparative study a
couple years ago with Allen's, and in turn working with hadnglifferent approaches in
different countries, and unfortunately that didn't gefltass it could have or should have.
But, | mean, the issues tend to be around transparermoyraability. If there's gonna be
some kind of a subsidy or incentive that the govenirpeovides, then there's got to be
some commensurate accountability for that. The agsktidsue comes up. Because of -
- As you mentioned, the L3C doesn't necessarily haveean, if a foundation or
government is gonna put money into an entity that caprikatized, the assets for which
can be privatized, that's sort of a leak that could pp@llem. There's issues around
legacy, banking in the commitment to social purpose, sathmanagement and
ownership changes over time, you know, that -- the comemt is preserved. So those
are some of the issues that come up.



>> Susan DeSanti: This is really embarrassing. My dauoghs usual. So... And,
Allen, | wanted to follow up with you, because you have &#mt of experience working
with and creating these types of entities. Could you gsveome sense of your

experience, and what tends to work, what tends to nd¢avor

>> Allen Bromberger: Yeah, | can. First of alstart from the premise that form
follows function. So | agree with this notion thaless you know what you're trying to
accomplish, you don't know what the right form is.dAam L3C might be a perfect form
for a certain type of entity with a certain typenaddel and a Benefit Corp and a ClI. All
of these are designed somewhat to do different thingsl -Bathere is one principle that
| think is at the root of a lot of this here, which iattthere's this eternal tension between
mission and money and between social purpose and privdite prod we have in this
country, essentially, a dichotomy of business and ghafind both culturally and to a
large extent from a regulatory point of view, they'o¢ supposed to touch each other.
Nonprofits are not supposed to be commercial entifid®y're not supposed to be
formed for private profit. There are limits on privat€ertain types of activities are
taxed, et cetera, et cetera. And businesses are sdgpdse about making money, and
there's a shareholder privacy document and all ohihgs we heard about before. And
those are very deeply embedded into the existing sysBenaespite the fact that |
describe myself as somebody who creates hybrid orgamsail of the time, | almost
want to say there's no such thing as a hybrid. Theneosugrofits, most of which we
tend to refer to as the (c)(3)s, the charities. Bertetlare obviously lots and lots of
nonprofits that are not tax-exempt and businesses iofugaforms and with various
social motivations. And what we find is that mosthef time we can't do it with a single
entity. What we have to do is combine a charity ahdsaness. And this is a very tricky
area, and it's largely uncharted waters. There'ofagaidance from the IRS over many,
many years about the kinds of relationships that (c)@)seave with for-profit
businesses and vice versa. There's a whole world of caardeting where companies
want to attach themselves to charitable causes and makepis to charities and have
their logos prominently displayed, commercial co-vergwvbere producers of goods say
a percentage of your sale is gonna go to charity. Lat$oés of different kinds of



arrangements. Nonprofits, charities, they buy goodsandces from for-profits all the
time. Your landlord -- If you're a charity, your landlds not likely to be a (c)(3).

You're paying rent. It's a market rent, and that ladiomaking money off of that
lease. And so it's such a -- It's not such a cleag tland what we have is -- So what |
find is that generally what tends to work best, and,ratias is painting with a broad
brush, is what | would call a strategic combination fafrgprofit and nonprofit so that
what you have is a charity, which is a charity, asdatcharity. And it lives under rules
that apply to charities, and it behaves like a charity has to follow all rules and
regulations and file all its forms with the state@ateys general and comply with life as a
charity. But it has access to philanthropic dollars;deductible contributions. There
are ways to amass capital within 501(c)(3)s that can loepiieto work. 501(c)(3)s are
allowed to -- Not just private foundations with PRIs, public charities, which is by far
the largest number of charities, are permitted to nmakestments. They're permitted to
enter into business arrangements with business, edBeas long as it's legitimately
furthering its charitable purpose and they're not running afotle inurement rules or
using their assets for the private benefit of individuaAnd the business, on the other
hand, operates like a business. And so it may raisapital form private investors, and
it may pay a return, and it has capital expenses, andghkrules that apply to them are
different. The accounting rules that apply to themdfferent. The cultural norms and
expectations that apply to them are very differerodRe don't think of businesses and
charities as being the same thing. And the real difficere is that we don't have
enough real guidance about how you can combine these f@etause going back to
my example of content creation versus distributiomn easily imagine a scenario under
which you would want your newsroom to be a nonprofit asawould want that
independence and that integrity. One of the problems thaew is that as the news
media has become owned by what are essentially aintegnt media companies, the
traditional independence of editorial content and the reyphias eroded, and that has an
effect how news gets produced and distributed and the tithstwvich people have in

the news that they're getting. So the IRS has givere gpidance in the area of joint
ventures. Itis pretty restrictive, and it makes iywtifficult for nonprofits and for-

profits to do joint ventures. But the trend is actutdlyoosen those restrictions. So |



think there are -- | think we're probably one or two rexerulings away from a place
that would allow a lot of this stuff to go on within cart parameters. And the same
thing is true for the state attorneys general. | mdeay, inderstand nonprofits are
economic entities and they have income and they hapensgs and they have to exist.
You can't -- | don't care if you're a business oompnofit. If you're spending more than
you're taking in on an ongoing basis, you're not gonrexrdnend very long. So with that
in mind, | actually, since | do get my two seconds heagiually gave some thought to
some incremental steps and things in terms of taxypaame areas that the IRS could
look at that might help to give some clarity to the kinflarrangements that are
permitted so that practitioners could do this more and RRBidd be easier to make, and
all this stuff would easier to do. Because there'd beGause right now, it's just totally
outside of the box, and we need too kind of build the &od,then it'll be inside the box,
and everybody will be comfortable dealing with it. Sofitet thing, ironically, is there's
no definition in the tax law of what's a joint verguor which is to say there are about 10
different definitions that apply in all kinds of differtesituations. Okay, so there's IRS
rulings that say if there's a joint venture, thike rapplies, that rule applies. None of that -
- none of those rulings define a joint venture. Sodlmte place that we could begin, is
to actually give some clarity to what these arrangenemetshat we're talking about. The
second is that | think charities can and should haveegrégaedom than they do. And
this is to some extent related to enter into busineaae$hips and joint ventures and
strategic partners with for-profit companies, and to reenthole trick there is what are
the parameters of those relationships? What are thaegsésta boundaries? And | think
everyone here might have slightly different versiofithat, and there's a whole world of
people out there who aren't at this table who would [deas about it. I'm not saying it's
easy. But | think until we have some clarity there andesparameters, as we do with
PRIs and with advertising, with all these other thingsyery difficult to see how any of
this stuff really moves forward in a dynamic way ay acale at all. And that's certainly
true of the news business. The third thing which follfram that is to make PRIs easier
and cheaper to make. Because with all due respect, altbioergts no requirement that
you go to the IRS foundation, with the exception of thatepid few who are making

100 PRIs -- You know, there's an organization called PRersaand it's supposed to be



all the foundations that make up PRIs. | don't know et membership is today, but
last year there was something like 37 foundations thajolaet it that self-identified as
foundations that were making PRIs on any kind of regwdaisb It's a tiny, tiny fraction.
But it could be much larger, and it could be a very good ieelna way to move
philanthropic capital into these ventures, specificalfurther their charitable purpose.
And one of the thoughts, I think, which is kind of in liwéh what Bob and Elizabeth
had been talking about with the L3C is thinking about skime of safe harbor so that if
you -- If you do these seven things, you're presumed totbequalify. And that would
make the job of practitioners much, much easier. Becaasio tax opinions on PRIs,
and it's really hard to do. It's really har-- Your iotle gonna be entitled to rely on that,
and if it turns out you're wrong and there are all kiofdsax consequences, it comes back
on the lawyer. We don't write those opinions lighaiiedly. And it takes a lot of work.
The fourth area is | think to clarify and perhaps to gighéi-level guidance. There's a
lot of private-letter rulings. Very few revenue rg#) but a lot of private-letter rulings,
that basically say that it is permissible for a ¢iydp invest in for-profit ventures as a
legitimate way to further their purpose. So if you'moaprofit group and your mission
is to reduce greenhouse gases and you wanted to enter imtoeagbap with a car
company to develop a new type of fuel-cell vehicle or somgtlite that and you look at
that and you said, "We want to investment in that. Waatld be a terrific way for us to
carry our mission forward," it happens to be taking pla@business context. Those
kinds of things -- The notion that a charity doesn't aste to provide, you know, free
cheese for the poor, which is a commonly held perceptibthere, not amongst those of
us who specialize in this area -- excuse me -- amonglegy else, very widely held.
"What are you talking about you're doing a business? @lsanot supposed to do
business.” I think we need some -- We need that to be dpgneAnd the last two
things are not strictly speaking legal, but | think thewlddelp a lot. One of them is
that | think there needs to be more outreach by tigeitE the fourth sector, into the
people who are creating these businesses to talk to themafpoint of view and the
nonprofits that are carrying out commercial activiaes all these groups that are
pushing the edge of the envelope here to say what arettizé hings that get in the
way? Where would you draw the line? Rather than havelsody sit in the room



somewhere who is very well versed in charitable lath@ory who make a set of
regulations that on paper look terrific, but when youaggtthere in the real world,
nobody can work with them. And related to that, Ikhis outreach to the accounting
profession. Because alongside all of this are all thesmess transactions and deals and
money moving hither and there. And who does the 990s, andiags the financial
reports, and who has to decide how these transactiemsaasified for tax and
accounting purposes? It's all the accountants. AndllYlde, the lawyers who are
pretty far behind on this stuff are light-years aheathefaccountants. The accountants
have no idea what to do with any of this stuff. And #arik those are some specific
things -- And the accountants, they live and die off ¢Rislance and AICPA guidance.
They won't move without it. So those are, whatevarggecific things where it think if

focused a little bit, we could help move the ball forward.

>> Susan DeSanti: Thank you. Bob, you -- And, EliZzabgiu wanted to talk about the
philanthropic facilitation act that you're proposing, Wwhi@ssume is some other material

that you think would help move this forward?

>> Elizabeth Carrott Minnigh: | think we've covered muist. | mean, it's the -- You
know, making that information return, creating some wypsafe harbor or registration
process where the IRS could look at these ahead ottirpeople could be somewhat
assured that, you know, if people do what they say thggirey to do, as with the
charity, where they go in, you know, generally at tbgitning and say what they're
gonna do up front, that there'd be some level of assueantta little bit of cleaning up

on making sure that it's understood what the boundafrimsvwspapers and charity is.

>> Bob Lang: Part of this -- We've definitely put in soimes on newspapers, because |
think that there's kind of a misunderstanding on newspagetse, they may endorse a
candidate, but that's not really their primary busingssd to even put them into this
territory -- Actually, I've always made the case ehaewspaper, working in its own self-
interest would actually recommend the worst candidatesléction, because they create
good juicy scandal stories down the road that sell mewmespapers. So, you know,



lobbying and whatnot is basically a self-interest typéhmigt. |1 don't think newspapers
are for self-interest. If anything, to stir up thinkinggess. Editorials are designed to
make the people think. Let me give some further thougtttiso You may disagree with

it, but disagreeing is --

>> William H. Clark Jr.: The IRS disagrees with if.you're 501(c)(3). That was the
guestion that was the context. If you're a -- If ad a newspaper that's a 501(c)(3)

endorse candidates, | don't even think it's a gray area.

>> Bob Lang: We're trying clear that point up and $aypt -- that basically what they
do is not lobbying. It's not in those categories anditiia¢y got into this space, it's not -
- It really doesn't really fall within it. And the IRSthink, also looked at newspapers a
lot back in the days when there was a general rulesthdtany business that can be
handled by the free-market sector doesn't belong beingoin Nonprofit was really
meant to fill a space that the free-market economydvoot do. | mean, Kraft is not
gonna go out hand out free cheese. So thereforeaxautb have somebody that buys
cheese from Kraft with donated dollars and goes out amdishaut the free cheese. So
that's, you know, that's again, part of the borderingafey. If you can't make 30% on
a newspaper anymore, maybe you need some other wayhiehbi® get that information

out there.

>> Gus Chiarello: | wanted to try to direct some questio Robert Keatinge. If you
could talk a little bit about your experience. | know yowneked in Colorado,
extensively, also, in corporate design. And as we'Aetually, when you were talking
about the L3C and some of those B Corp designs, it gohimigrtg that from an
historical perspective, maybe if we go back to the dayswlne LLC was being
designed, what problems was that being designed to solve?

>> Robert Keatinge: You know, I think it's interestliggening to the discussion and
how this is evolving, and quite frankly | know that Cadad Bill and Steve, who having
working in this area -- I'm not sure that any of them gcklas far as | do to the original



Uniform Partnership Act, when we were wrestling with blasic definition when
organized for profit. And historically, as Allen has tigrstated, there have been two
universes. There has been a for-profit universe and a nanprverse, with the
exception of the corporate law in Delaware, Pennsylyaviiare the two are in the same
statute, and there's been a lot of discussion aboutdgw about doing exactly the kinds
of joint ventures that Allen's talking about and howatailitate people working together.
And what has happened is that the LLC early on was adlojigssentially it's going to be
just like a partnership that will be two or more persagsoized for profit, et cetera.
And what we discovered working on any number of statutasd the country is that
rather than adding additional burdens to the state lanntire we took out limitations,
the more effective the vehicle became. And Carted amdia symposium, and | talked
on this very subject a year and a half ago. What dinthink about when we came up
with LLCs 20 years ago? And one of the things that dglomonsidered was the idea that
an LLC doesn't need to be organized for profit. It's araon Bill and | can agree that
what we wanted to do is build houses for the homelessgavant to render poor people
homeless and make a profit. Rather than saying somethiofispethe statutes, what
we ended up doing is saying an LLC can be organized for anyllaetivity, essentially
saying that the LLC is a very -- | like to say an LLGisuit that gets tailored for the
individual transaction. For that reason, | consideL®@ to be an abomination and have
said so repeatedly. | think that it is neither necgssar sufficient for a vehicle to have
to serve as a PRI. Seems to me that if in facMdenweiler Foundation wanted to
spend its money encouraging PRIs, perhaps coming up with edoication for people
and maybe even some form operating agreement would belhefft the attempt to
say we're going to adopt a statute that is going to iAéde bulletproof, essentially
trying to change federal law through a state statutesis-j You know, it is neither
necessary nor sufficient, and my reaction is thatt visadoing is it's attempting to
mislead people into thinking they can do something withocdraplishing it. Now let

me contrast that -- No, no! I've listened to you!

>> Bob Lang: A direct personal attack that you haveigitt making! You're putting
words in our mouth. You're putting words in my mouth. ¥e®gaying what our



objectives were. You never had the courtesy in ellygars that you've been doing this
to ever call me, to ever e-mail me, to ever ask me aiqoeto never ask me what my
purposes were, or to ask what the Foundation's purposends! think to sit here and

just make an outright attack, you are dead wrong.

>> Susan DeSanti: Okay. You've made your point, Belbase continue.

>> Robert Keatinge: Okay. Let me contrast L3Cs Wihess it's now benefit
corporations rather than for-benefit corporatiombat approach is actually attempting to
solve a problem that exists in state law. Becausedtporate world is set up with the
concept of having a for-profit set of fiduciary duties. Ahdt's a state-law issue that
needs to be resolved at a state level. And soxfmple, as I've characterized it in talks
with Bill, 'cause we are considering for-benefit ordfgrcorporations in Colorado, what
the for-benefit rules are doing are dealing with an iskata director in a state
corporation must deal with. That is, as a businegsocation, the corporation is
organized for the purpose of generating profit, and the diredto does something that
IS not generating pecuniary profit runs the risk of havingge daw claim of waste made
against them. And unlike LLCs, which are, you know, basedstl entirely on a
statutory -- statutorily endorsed contract among theeosy business corporations, and
Bill sometimes gets upset when | refer to them this \&eg something of a procrustean
bed into which the shareholders have to come withowhhigy to modify it by
agreement. And what the benefit corporation is attemptirdo is saying, "Okay, if you
invest in this and you know the shareholders are going moitienizing the profits they
can make for the purpose of doing socially worthwhile thitlgen where you come out
is that you are saying that you have bought into thetiatthis may look like waste,
because you could have made more money, say, using inferérgbs or underpaying
workers or what have you, but we recognize that you'rengdhis part of what the
organization is designed to do, and | think that, you krdmwgiving that sort of

flexibility. What that does, is that appeals to mehm mewspaper area. | have absolutely
no use for more pieces of paper, as those who know matiest. But | was afraid of
losing "The Denver Post," and so | went out, and | aneredtinto an electronic



subscription with "The Denver Post" for which | paid, rtleough | could have gotten
the same thing for free. | wanted to promote this sattiaf). And this is allows
corporations to make that kind of decision and not pudifeetors in the position where
they run the risk of having claims of waste being assagatst them. In summary, it
seems to me that a lot of what | see as being the megxul thing that the state law
organizations can provide, and like Bill, I know, and mosipeehere, we strongly
believe in the federalist approach that the stateldhiraft business-organization law in
this area because it is so federally tax sensitive, the joint ventures between hospitals
and doctors or PRIs, that the best thing that statedawslo is to get out of the way and
afford maximum flexibility, letting both the state arstléral regulators, regulate the tax
rules. And, now, there's a second question that comesdphat is, should the state get
into the area of branding? And quite frankly, | haoene reservations about that, just
because unless you get to the point where the stgénig to actually come up with a
truly pervasive branding and enforcement scheme, whichng ¢go put some fairly
significant burdens on the state's tax coffers, whiclkeaast in Colorado, we don't have, it
seems to me that branding is far better done by indep¢edganizations who can
develop their own brand can basically collect the ngahat they need to collect from
those who wish to obtain the branding, you know, lbleeitunderwriters, underwriters
laboratory or the B Corp, and, you know, seems to meutttdtyou can find a way to
subsidize making the branding mean something at a stateitisvenisleading to put state
branding into state statutes. There's are better teays that. But that's my perspective
on this.

>> Susan DeSanti: Okay. Thank you. Carter, do you &aything else you want to
add?

>> Carter Bishop: Well, generally, | think that my vias/that there are -- this is saying
what Allen said, | suppose in a slightly different wahere are virtually no restrictions
other than owner greed, that restrict private enteipfieen being more charitable-
mission sensitive. And so | think that's what Bill'soetfin the B Corporation is
attempting to do. The -- What Bob is trying to do is dlyignore sensitive area because



of the federal regulations. It's attempting to acpesdic capital that has become public
through a tax-exemption process. And so | think thad\llas says, unless and until the
federal regulations change from this two-pot view ofgdarfits and not-for-profits, and if
you're not for profit, you're really not for profithé the only way that you can combine
or hybridize that effort is to go through a seriesablrious hoops that you don't
otherwise have. Then we got a problem. And it is digttaa worse, | think, for private
foundations than it is for public charities, becauseohisally | think private foundations,
as Bob mentioned in his introductory remarks, a lot ndiffecult because of the control
that private investors had over creating their own fotiods. The level of abuse was
larger, | think, than Elizabeth would agree, or the pakabuse was greater, and so to
police that, the statute inserted a series of exaisestwhich have that -- which have that
sort of role. So when you talk about the PRI as a ithdource, you haven't abandoned
the policing that's going on first by the private foundatod secondly by the IRS over
the foundation. And in addition to that, maybe stateaiifs as well. So you've got
some heavy layers of regulation and the cork is inared. And | think Allen's right/ If
you want to create a more viable flow of capital frexempt organization area, which is
another form of public funding, then you have to think throingih model and whether
it's -- how you want to do it.

>> Susan DeSanti: We're almost -- We're actually tree, but does anybody else have
anything they want to add? | think want to thank Gus Chigretho's sitting next to me,
who actually had conversations with all of you peoplecaBee he's the one who put this
all together, and | just, as the person who knows nottmdgleerefore is most qualified

to say, "Wait, | don't understand. Let's start hef®o’thank you very much, Gus, for
pulling all these wonderful people together. | really apjate this. This is probably,
certainly, for those of us who are trying to figure out jalism-type issues, this is the
most explanatory conversation that we've heard, andeity helpful, so we appreciate it.

>> Bob Lang: Thank you for having us. Thank you for havinglius

>> Susan DeSanti: Thank you. [ Applause ]






