>> Susan DeSanti: Good morning. Could you please take gatg?s My name is Susan DeSanti.
I'm the Director of Policy Planning at the Federal Trade@cssion, and my staff and | organized
this workshop. | want to welcome you. This is theoselcFTC two-day workshop on the future of
journalism. And now I'm going to start with the borieguired security reading. So if you have
to snooze for a couple of minutes, this would be the tinuotit. Okay. Anyone who leaves the
building without an FTC badge will be required to go throdghrhagnetometer, an x-ray machine,
prior to re-entry in the conference center. In thenewéan emergency, fire, or evacuation, the
alarms will sound. At that time, please gather yousgu@al belongings if the situation permits and
leave the building in an orderly fashion. Once outsitiie building, orient yourself to the corner
of 7th Street and Constitution Avenue Northwest wiyerewill enter the National Gallery of Art.
That is our rallying point. Everyone will rally by flogrso please stay together. You will need to
check in with the conference meeting coordinator. Iretlent that it is safer to remain inside,
known as shelter in place to those of us in the govanrigeu will be advised where you should
report to while inside the building. Information and updatekhgildistributed via the public
address system, and please remain with the conferesetingncoordinator. Finally, if you spot
suspicious activity, please alert the conference ngetinrdinator and/or security staff. Okay,
duty done, now we can get down to business. Now, as mgstickknow, we held a two-day
workshop on December 1 and 2, 2009 to explore the econofmasgealism in print and online,
how changes in advertising are affecting revenues fws im@ganizations, and the ongoing creation
of new types of news organizations, most on a smaléde shan traditional newspapers. That
workshop confirmed the significant transformation thatgalism is undergoing as a result of the
digital age. Now, additional work published since that wiaskshas underscored the
transformation. A new report from the PEW Researeht€r titled "Understandings the
Participatory News Consumer" included this key findindne- internet has surpassed newspapers
and radio in popularity as a news platform on a typdegd and now ranks just behind TV. So TV
remains the most popular source of news, but the Internetw the second most popular with
newspapers as the third. At the same time, anothentr®&EW study suggested that newspapers
are still the primary source of original news storighat study examined all of the outlets that
produced local news in Baltimore, Maryland, for one weekyeying their output, and then taking
a closer look at the six major narratives that geeduring that week. The study found that much
of the news people received contains no original regprtFully 8 out of 10 stories that were



studied simply repeated or repackaged previously published informafif the stories that did
contain new information, nearly all, 95%, came frondittanal media, most of them These
newspaper stories then tended to set the narrative afpgndast other media outlets. So now we
begin two days of workshops that are intended to illumisatee of the policy proposals that have
been made to help ensure that such original news stom¢sue to be produced. We're going to
begin today with presentations on the economics of pemes's, both online and offline, followed
by a presentation on the state of advertising. Thewilkexamine copyright issues. Although
copyright law provides important protection to news sgnew questions have arisen about the
extent to which aggregators' use of the original newsestoffiothers complies with copyright law,
and whether modifications to that law might be déd&r@r feasible. In the afternoon, we begin
with presentations on ways to reduce the costs of giam, and then we will explore corporate
and tax solutions that might be applicable to faltering papsr businesses. Tomorrow we will
discuss additional topics. We're looking forward to lesgritom all of our distinguished speakers
and panelists, and we thank all of you for joining us. nhetnote that all of my introductions of the
panelists will be short, because otherwise we coulddstiee whole two days here just reporting on
all of their accomplishments and distinctions. Yon fiad all of those in the biographies that are
provided and, trust me, they are impressive. Now, we'regggoibegin with Dr. Hal Varian, who
is the Chief Economist at Google and also holds acadsppicintments at the University of
California Berkeley in three departments -- Businesenpmics, and Information Management.
Dr. Varian has been involved in many aspects of Googlsiadss, including auction design,
econometric analysis, finance, corporate strategy, ablitgolicy. He will address newspaper

economics online and offline. Hal?

>> Dr. Hal Varian: Thank you. Wow, thank you very imdiar that kind introduction. I'm quite
happy to be here. As you heard, I'm going to talk abourteahd offline economics of
newspapers. And basically this is going to be mostactlfased presentation, looking at revenue
and costs, advertising, level change, composition, amt.sénd most of the talk is based on
publicly available data from the Newspaper AssociatioAraérica, who's put up a very nice
website on trends and numbers, a U.S. Statistical @&distf PEW Foundation and some of the
other sources. There'll be a little bit of Google das@slalso emerged with this report. So | want
to start off with a little overview of what revenuaslacosts look like for newspapers. And



basically the bottom line here is 80% of the revenugty comes from advertising, 20% from
sales, and if you break down the cost side of newspaptrg)s out that about 50% of the costs
are production and distribution -- that is the physicatipotion and distribution of the newspaper.
Obviously it would be very attractive if you can reduce ymsts by 50% for any business. So the
promise of the Internet is to reduce costs. And | utaledswe're going to hear much more detail
about that this afternoon. If you look at ad spend byiunedh the United States -- | pulled this
data from the U.S. Statistical Abstract. Of coutse,big gorilla in the room is TV, where if you
look at broadcast and cable TV, you've got by far the lasggenditure on advertising on those
two media. Surprising enough, the next biggest thing istdinail. And then after direct mail
comes the -- comes newspapers. If you look at howshiage changed over the years, broadcast
TV has gone down a little bit. Cable TV has grown byegaibit, almost a factor of three. The
Internet's grown from nothing in 1995 to about 5% of ad edipgnes in 2008. And newspapers,
As you can see, have contracted from about 23% downybei8% or so. So the big changes
are apparent in this diagram. And | guess the next tgkimgy to be perhaps some more up-to-date
figures on the advertising business and newspapers. Newspafavurse, are still about three
times as large in terms of ad revenue as the Intesoe¢hey're still quite a major force in the
advertising world. This is another chart showing prettiech the same thing. If you look at
newspapers, that's the blue line, they've been going dio@ basically 1950 in terms of media
share. If you look at the yellow line, that's TV armdble. That's been going up quite dramatically
over the same period. And way down there in the botight-hand corner, that light-blue line is
the Internet, which came from pretty much nothing up timilmaybe late 1990s started to become
a force in -- in advertising. Other media stayed nawress the same. Now this is a plot of GDP,
which is just -- | just put there to have a generalsusaof economic activity and newspaper-ad
revenue. And I've adjusted it by the consumer price isdeyou can see what the changes have
been in real terms. So basically we have real GidPr@al newspaper ad revenue. And you can
see it's pretty much peaked back in the late '80s. Sincevd® more or less constant up until the
last couple of years where it took a big drop-down. H&way, the vertical grade bars are
recessions. One thing to note is that typically duringsgions, advertising expenditures are quite
sensitive to cyclical conditions. So you'll see bGP typically dropping, and advertising
expenditures dropping as well. The last couple of years baen dropping outside and even more
than the economy would indicate, and we'll see an ettimt in one of the -- one of the later



slides. The important point is that newspaper ad reveretey much maxed out way before the
Internet came on the -- on the scene. This istangiof what ad revenue looks like by type, again,
measured in constant dollars. So typically it's brakamn into four different categories -- Retalil,
which would tend to be local stores, National, which wdad national brand advertising,
Classified, the blue segment there, and then onlifeidiny little green segment that kind of
popped up a few years ago. So you can see what's been gasngetail advertising has actually
been growing over this period. The brand advertising haxs t@ntracting, and classified
advertising stayed pretty much the same up until the lasydews, at which point it dropped fairly
precipitously. This is the same chart only measureanes. So you can see the share issue a lot
more clearly. | think the important point to note hierthe online ad revenue is still -- as of 2008,
at least -- is substantially less than 5%. Whatugabwoculation? Well, if you look at circulation,
that chart on the upper left-hand corner, the dailju@t®n stayed constant for a long period of
time and dropped in the last couple of years, but, of cpititsa little bit misleading just to look at
total circulation. What you're most interested instridely, is circulation per household. So if
you look at paid circulation per person over on the yighti can see it was declining since the '60s
in pretty much a steady manner. The interesting thingyeu look at ad revenue per reader, or ad
revenue per circulation, it actually was increasingesthe late '60s with a few ups and downs
during these recessionary periods and so on, but, by @] iacreasing up until very recently in
the last few years. But the ad revenue per circuldtasnbeen going up even though ad revenue is
going down because the circulation has been going dowsh. So it's the denominator that's
been causing this effect. And here's another charsigsting circulation which, again, has been
remarkably constant between say 55 million and 60 mid@yies. And here's a chart of
circulation per household, which has also been predblesin terms of its decline. Back in 1947,
you were seeing a little over one newspaper per housefialch | presume is morning and
evening editions in many cases. But that's gone dowmtetbing like 40 -- .4 newspapers per
household in today's world. And this is the chart thatel, we just heard Susan refer to -- that
now the Internet has surpassed physical newspapers @saiar way of accessing information. |
would say television is -- got a pretty substantial leadboth of them. And, of course, most of the
Internet access is access to newspaper sites, altbhmeighren't, of course, the physical paper. In
that same report, there were some interesting trdyais getting news by phone. 26% of all
Americans said they actually access news on their ghand 43% of those under 50. So this is



yet another medium by which people can access newtsin Biany cases, given the interface that's
available, people are looking at weather and current ebentaise reading in-depth on your phone
may be somewhat inconvenient. |thought one of the fag@nating numbers that came out of
that PEW report is that 80% of people get news fromagenhlinks. That's actually one of the
most popular distribution mechanisms now because if ye@asenteresting story, you send it to
your friends. And if you go look at newspaper websites, see the most mailed stories -- well,
many of those are accessed on people's computers, anshar@asingly, on handheld devices.
And, of course, we shouldn't think of just a single medper person. About half the population
surveyed said they used four to six different mediadoessing news. So it's important to
distinguish in these discussions between newspapeliidnally considered as the physical
newspaper and, of course, all the other ways you cassaagoews -- on TV, on your phone, on
your computer, your laptop, et cetera. Now, if you add iip and you look at the difference
between physical newspaper reading and online newspapeargegali get this kind of amazing
statistic. This is due to Martin Langeveld at Harvabmhly about 3% of the total news-page views
comes on the computer. Most of it come through lookinghgsical newspapers. And you get
very nice numbers by looking at the web data. This & flam the Newspaper Association of
America. People are spending about 38 minutes per monthlioe aews, which works out about
70 seconds a day, whereas a person who reads a physisphper tends to spend about 25
minutes a day. There's also some time-use studieskdhzse numbers up. So even though
accessing news online is a very popular thing to do, it'slactha case that people are not
spending nearly as much time on the newspaper onlitt®ss people are who are reading the
physical newspaper. Of course, they're different popumstiso you have to compare these
carefully. But roughly speaking, about 3% of either page vawsne accessing online news --
sorry -- 3% of the total access to newspapers is doneeon®n the other hand, it's accessed quite
often. This is from data from the U.S. Statistisbbtract -- also, it came from PEW -- that
roughly 40% of adult Internet users say that they accessesd yesterday, and, in fact, if you look
at those with household incomes of $75,000 or more, itigtdt®%6. So it's very popular to access
that online news, it's just that people aren't spendimgga amount of time on it, at least compared
to those people who are reading the physical newspapewu 1bgk, for example, at total number
of hours per year where people are accessing newspapeesimg newspapers, it's about -- let's
see, in 2008, 168 hours per year, so roughly works out to 25asiawday or so in terms of



physical newspaper. Consumption -- and that's the sedee @f magnitude as the time that people
spend on the Internet. And news is the third most popuatarty online, sending a reading e-mail,
using a search engine, getting news online -- those gam, @ahe three top things that people do on
the Internet, but they're spending a lot more timegkample, reading e-mail than they are
looking at the online news. Now, this is a little Hitagparadox. So let me just sort of stop for a
minute at showing you the charts. The paradox is, igsilpo to access news online, lots of people
access news online, but they don't seem to spend very mectding it. So why is that? That's
the little bit of a mystery is how much time they speloing it compared to physically reading the
newspaper. So | pulled some Google data, and | looked ttheise pattern of access to Google
news. So what you got down there on the bottom a&rédhrs in over a couple of weeks. The two
little small bumps are the weekend access. And the five bumps between them are the daily
access. So the red line is search activities. Tiisvismany people are searching Google for
things. And the blue line is the news activity. So | ptbtieth of these charts, and the area
underneath each graph is normalized to be one, so #'sunm@sl in percentage terms. So what's the
fist thing you see? Well, the blue line is a lot furthprthan the red line. So what that says is that
people are accessing the news during the day a lot mgreefidy than they're doing searches.
And if you go over and look at the weekend, you can se¢h@aearches dramatically exceed the
news. So people are doing searches a lot more avetleend than they're accessing the news.
And what that suggests to me is, well, people are accessiimg news a lot during business hours.
Okay? So now it's not so surprising that they're notdipgra whole lot of time on it because
offline news reading, that's a leisure-time activityoulo it over your cup of coffee, you do it in
the evening, maybe. Whereas online news reading, tHabsmatime activity. That's something
where people are snatching a few minutes out of the dgy theck the sports scores or the
headlines or something of that sort. So it's absoltte®/that people are spending much less time
looking at online news than they've traditionally speaiding offline news because they're doing it
mostly during working hours, much less during leisure hoursinD leisure hours, well, you

might sit and watch TV, as a matter of fact. It Wddoe a very common thing to do. So the
challenge, | think, that's facing the newspaper industty try to turn that online news access,
which is much more cost-effective and a much moradtte way to reach a broad audience is to
increase involvement with the news by turning it back intsarre-time activity. Now, if you

look at the value of clicks sent to newspapers, acopitdicomScore, search engines drive about



35% to 40% of the traffic to major U.S. news sitesl fiyou assume that that monetizes about as
well as other traffic, well, then that means tharsk engines are driving about 35% to 40% of
traffic -- of revenue to online news sites, which gretty substantial amount. However, | have to
remind you that the online news revenue is only about S&teabtal. So even though they're
driving a substantial fracture of the online revenue;,sisdill a relatively small amount of the total
revenue. Now, one thing that's interesting to doysuf look at a search click that goes to a
newspaper site, the newspaper is sent the query -- @itenyot just the newspaper site. The site
is sent the query that generated that search click.t#atdneans that the site that receives that
search click can then direct the user to the appropm@ai#on of the site. So you can take those
gueries that people are issuing when they click on neesaitd ask, "what are the categories?
What are people looking for when they go to these onlimes ngites?” And I've done that. It turns
out that the kinds of things that people are lookingMoen they're going to these online news sites
are sports, news and current events, and local. Theskeatop-level categories that we use at
Google to categorize search clicks. But there'sivelstfewer news clicks proportionally than
search clicks in the area of travel, health, shappnd so on. And there's roughly about the same
in entertainment and computers and electronics. So whaloing is I'm comparing searches that
go to newspapers to just searches in general that goddhstearen't specifically classified as
newspapers. And here when | say newspapers, | mearnhateare indexed by Google News.

Now the bad thing, or maybe not the bad thing, just a fatitas if you look at the money in online
advertising, the money is in categories like travedlthe shopping, and consumer electronics. But
if you look at the revenue that's going to newspaperss thasports, news, and current events, and
local. And, believe me, it's very, very hard to moreetizose categories 'cause there isn't as much
consumer dollars spent in those areas than there areas like travel, health, and shopping. So
the news narrowly defined is pretty hard to monetizesde the fact that it's popular and
frequently accessed, there's a relatively low lev@lwlvement because of the time constraints
that people face, and it's typically not a highly conu@activity. In fact, newspapers have never
made money from news. If you go look at where themeeeame from, they made money from
the business page, the automotive page, home and gardel reavestate, technology -- all those
sections of the newspapers that you wouldn't considegiag raw news, not the front page. Why?
Because you can contextually target ads. It's not sungtisat people who read the automotive
page are interested in buying cars, or people who lodiedtdvel section might be interested in



taking trips. So you'll see contextually targeted adsarpttysical newspaper that are tied to the
sections, and then it's the revenue generated from $kgtens which are used to cross-subsidize
the actual production of news. And what's happened idhaki®een a problem with this
intermediation that now people can go directly to figargites, to auto sites, to consumer
electronics and books, to travel sites, real estas, sind so on, so as people go directly to seeking
those specific sources of information, they tend to byffessraditional sections of the newspaper,
and so the cross-subsidization model, which has wddkesb many years, has not really worked
now. And it's very, very hard to do contextual targefor pure news. If you're reading the travel
section, and you see a story about Hawaii, you wouldrsubprised to see ads for trips to Hawaii
next to that story. But if you read the news sectiod,y@u see bombing in Baghdad, you're not
likely to see travel ads or anything else that's partiulalevant to that story. So it's very, very
difficult to do the same kind of cross-subsidizatibattwe've seen work in the past. And, in fact, if
you go look at advertising verticals for newspapers, yousea that about 20% has been general
merchandise, 14% financial. That would tend to be irbtleness section of the paper, home
supplies, furniture, and so on. So you look at the breakadwuhere the money is coming from,
and it tends to be somewhat different than the kindkings that people are making money on on
search engines and general Internet advertising. Ofeaaltshis doesn't mean that newspapers
aren't valuable. We heard earlier -- and | would absglsegtond that -- it's critical both from
individuals and from the societal point of view. Peopld ft valuable because people are going to
look at news online. We saw that half of the Inteussrs read news online at some time or
another. They just don't spend a whole lot of timét.o I've seen this big debate about whether
you can charge for news and replace the advertising mbd®an, my view is, yes, | mean, you
should try for sure, but there is this difficulty tlyatu run into when you start thinking about the
economics of it, is you can really only charge for thirigley're differentiated. If there are a lot of
close substitutes for a product, it's very hard to chiangie, and you have this problem with what
economists call Bertrand Competition. If one sedletis a price here, the other seller undercut him
a little bit, get the market, get the -- and so on. Ydulge kind of competing down to the lowest
common denominator. So you really have to have neatsthighly differentiated in order to
support a charging model. So one time | thought, "welhllaews, that's highly differentiated"” --
local football scores and things like that. But theralized if all the moms and dads are sitting in
the audience on Twitter with their mobile phones, lbgathat news isn't so highly differentiated



after all. There's also issues of specialized industmject, or, you know, points of view or
opinions or analyses that can't easily be imitatedlsmea case where you can differentiate news.
So I'm agnostic on this question of whether the changiligvork. 1 think it's certainly worth a

try, but, of course, you can only charge for somethingstigaing to be unique content. It's very
hard to charge for, let's say, the weather, or songtii that sort. So, in summary, when you go
through and look at all of this, newspaper ad revenue lesgretty much cost-and-inflation
adjusted for dollars. The circulation per capitgagng down since 1947. The really big increase
in advertising revenue has come from cable TV, andwhatway before the Internet. You do have
this problem with online news, that people are using it réiffdy than they've used offline news.
They tend to access it more episodically, and thdestge that newspapers face is how can they
use that to -- | mean, how can they turn that soborief access to the news into the kind of deeper
involvement that you'd like to have? Well, what you needaybe everybody has said this -- is
not news, is engagement. You need to increase peameigeanent with news, and the three
things newspapers should do is experiment, experiment;ieegue. So Google has been working
on doing some of these experimentations. | think a jginghavenue is try to link news access
during the day so you move this rather brief occasicredss to stories, to a much bigger
engagement partially by shifting some of that accesslégure time as it traditionally was used.
So we've done things like living stories where you work widjor newspapers to try to string
together all of the items about a particular storihasnews developed through the day. Got this
capability called star stories, where you can lookstbey and star it and then you can follow what
happens in that story. Maybe look at it later when yoe Is@me free time, fast-flip, and other
things like that. I'm a big fan of the new devices. nkhhat things like the iPAD or the Kindle
and this whole group of tablet computing is going to potentiafike a big difference because it
gives you a completely different ergonomics for ast®y the news. If people are accessing online
news at their workstation, or their computer, or tketop during the day, and they've got a lot of
things going on, when you come home, probably you don't wago sit in front of your laptop or
your workstation at home to do the same thing. Whatnyigit want to do is sit in you easy chair
and look at your tablet where you can follow some ofstbeies that you might have seen accessed
originally at work. And, of course, this isn't going to bigatitextural description. There's going to
be multimedia in those devices, and so what | belieeg'l see is a merger of the TV, magazine,
radio, and newspaper experience. You'll have a devicéhwiicaccess all of those different



medias, give you a deeper -- potentially deeper involvemigintiwe news. Because what happens
with TV is you get this emotional experience from theual side, but in many cases, it's frustrating
because you can't go deeper into the story with a newsdyysical newspaper. With textural
material, you can go much deeper into the story, but mayfeldore the same emotional
involvement. If you get them both together, then padéintyou can have a really positive,
interesting, and worthwhile experience. So | would likege this -- this area develop, and we're
doing what we can to help that happen. And, finally, teedaint is newspapers should better
exploit the information they have. You know, in maages, the newspaper website is seen as -- as
something that's for the techies, or the person whafeging the web blog is doing it just to look
at how performance is working. But there's hugely variatdegmation in those web logs -- both
from an editorial point of view and from a marketing pahview. There's lots of interesting
things that you can do when you understand why people arnegoaonyour site, where they're
spending the most time, what they're coming back tojusifteextremely valuable information. |
think newspapers can spend more time on analyzing thamafmn and end up with better ad
effectiveness measuring better contextual targeting etterleditorial targeting. So | think I'll end

there. And thank you very much for your attention. kisar{ Applause ]

>> Susan DeSanti: Thank you very much, Hal. And thosaamists who are running out of the
room, who just came for Hal, you're missing out tothilynot staying around for Bob Garfield.
And, now, as they say, for something completely differBlow we're gonna hear from Bob
Garfield, who is co-host of National Public Radio'1"The Media" program, and a columnist,
critic, essayist, pundit, international lecturer, ancttevate broadcaster. He is the author of two
books, "The Chaos Scenario," and a collection of hikwtled, "Waking Up Screaming from the

American Dream," and so | am quite sure that Bobwalke us up.

>> Bob Garfield: Thank you, Susan, ladies and gentlepeents, teachers, boys and girls. My
presentation will, indeed, be a little different tHdal's because Hal knows things like data and
facts and stuff. [ Chuckles ] How that must feeLafighter ] Anyway, for reasons that will soon
enough be obvious, I'm going to begin this morning withfawgrite subject in the whole wide
world -- Me. Just by way of introduction, I'm Bob. [ Chles | Yeah, Bob Garfield. [ Laughter ]
James, John, and to the far right, may | call yownétin to the bane of my freaking existence?



He is filthy rich and globally famous despite not eaetually existing. 1, on the other hand,
probably do exist and have spent 35 years pounding bouldera yotthnalistic sledgehammer

only to be extremely not rich, and famous on abouti¢kisl. [ Laughter ] All right. That -- that's
just mean. But you take my point. | asked you to listeng¢doday not because I'm some sort of
big K-nocker. Listen to me, please, because... of thiaat is right. I'm fairly useful, but largely
obsoleted by technology. In a microwave world, thestdlsa market for toaster ovens, but it's
nothing like what it once was, and it is shrinking adl ttme. Because, ladies and gentlemen, some
things just -- phht -- go away. [ Laughter ] Let me gdkbdodon't know how to go back. For
those of you under 50, that thing | just showed you wasndu®pot. Very, very big at about the
time that Kennedy was shot. For those of you under 3tnéay was like this totally cute
President who played hide the ICBM with both Khrushchad Marilyn Monroe. Now, let's see.
What else came and went. This. [ Chuckles ] The pomtrying to make here is that very little in
our world is permanent, and I'm not talking about buggy wdumsSuper-8 cameras, I'm speaking
of entire species, entire institutions, entire ecoiegrthat we imagined to be somehow guaranteed
to us, but which turn out to be as endangered as thedsintgt. So, as the -- just, for instance,
NBC. Maybe you've been reading about the Comcas? dEla¢ giant cable company has
basically acquired NBC Universal from General Eledtria multibillion-dollar transaction. Now,
it's going to be -- it's going to be interesting to #&€omcast can run a TV network 24/7,
considering it can't even seem to get a repair truck tohmuse in a four-hour window -- but never
mind that, because NBC, the broadcast network, is nogjgoibe around for long. In the next 10
years, and my best guess is most likely five, NBC valjust another cable channel on the way to
being no channel at all. And there are many reasenbifo [ Chuckles ] The chopping block --
now, there's a self-fulfilling prophesy for you. Bugtlact is unbelievably terrible programming is
not the main reason NBC as a broadcast network ised.o The real reason is a convergence of
technology and simple economics to undermine televismsmess model. Now, forgive me here
‘cause this -- it's a little bit technical. But as gball soon see, not just NBC, but all TV and all
newspapers and all magazines and radio and Hollywood and \elfiatf the record business are
all in some big, big trouble. Also, the advertising indusingd a little boutique soap company
called Procter & Gamble, along with the other 1,000 leadat@gpnal advertisers. But I'm getting a
little ahead of myself. Where this all begins, of ceurs with the digital revolution. Now, | know

that sounds like some sort of news magazine cover headlbecause -- and by the way, | put a



copy of "U.S. News" up there, but it no longer has a gdlition because it itself is a particularly
victimized victim of the digital revolution, a tectortiechnological shift with consequences akin to
the industrial revolution. Many of those consequenckspurse, are extremely positive. But
some of them certainly are not. That's a porn sitghadist site... [ Laughter ] Sorry, Hal. And it's
actually not such a joke as we'll see in about three ssnuBut to explain why, first I'm going to --
I'm going to have to go all PowerPoint on you. [ Laugh®ut | promise you, this will be very
simple and very brief. There's something like 1,000 cablergis. There's PlayStation and Wii
and massively multiplayer online gaming. Almost 200 millieebsites, including online

gambling and online porn, at least that many blogs, not toionelRbicebook and MySpace and
YouTube. Last year, Susan Boyle generated more than 1&fhrivfiouTube views, astounding

the world by somehow miraculously singing while ugly. [ LaeghtMedia-wise, there are
gazillions of choices. Overall, more people are comsgmore stuff, including newspapers,
magazines, and TV than ever before in human historythibuaudience is carved into smaller and
smaller slices. Consider this. In the last week eddnber, last year, the highest-rated TV series
was CBS's "The Big Bang Theory.” Has anyone here'SdenBig Bang Theory"? One, two...
That actually -- that seems to make sense. It wageddy 5.6% of households. 50 years earlier,
the top show was "Gunsmoke.” It was viewed by 40% of Wi&iseholds. The thing is, as
audiences fragment, the amount of revenue coming ianfpgiven piece of content goes down,
down, down below the point where the publisher or broa€lcaah continue to pay to produce the
thing. That's, you know, why until very recently thererevfive days a week of Jay Leno in prime
time, and, like, I think now it's like nine days a week@ahcing With The Former Stars," or
whatever. [ Laughter ] It's cheaper. It's just che&peio. But it's also suckier and therefore draws
still fewer viewers to the ratings, still less revenaied so on into oblivion. It is expensive to set up
a Hollywood studio and to build 1,000 multiplexes. Itpensive to have headquarters in
Rockefeller Center and Burbank and to support 200 affiliaitsexpensive to have 700 reporters
and 100 trucks in huge printing plants, which, till now, isctiyehow the media tycoons liked it. If
you were Warner Brothers or Hearst or NBC, there \aefienited number of potential competitors
with the kind of capital to try to steal away yourriket share. The capital requirement of -- that
kind of capital requirement is what economists cdlagier to entry. And for the past 300-plus
years, those barriers have been damn near insurmouni&klé now Steven Spielberg and
Rupert Murdoch and CBS's Les Moonves has someone nippingirabeels. He's a blogger. A



very popular blogger, as a matter of fact, and he haglgthe same access to audience as
Murdoch... only his cost of production and distributionesz That's unless he wants to make
movies. A digital video cam can set him back nearly $20@ean, can you see how this spells
trouble for the tycoons? 200 bucks is a barrier to almolsbdy, and when it comes to selling your
content to audiences and advertisers, free is a toughtpramenpete with. I'm happy to report that
in 2009, Apple sold more than 3 billion songs on iTUNES;oanting for most of the $3.5 billion
consumers spent on music downloads. Unfortunately faretterd industry, 95% of downloads,
$70 billion worth were illegal. Stolen. Pirated. Ashmeologies like BitTorrent proliferated, and
file-sharing hubs like Pirate Bay pop up, the samenrayildly happen with TV and movies, and, in
fact, is happening already. In 2009, the movie "Star Trek'ilemgally downloaded and estimated
10.9 million times, siphoning off at least $100 million mxkoffice receipts. And maybe it isn't
exactly piracy, but online aggregators like Huffington Rost Google News sell ads against
excerpts of content created by others, siphoning off\ahtee from every newspaper in the world.
Hal was talking about the 35% that the newspapers gell, WVgehe 65% that they don't get. And
that's why Google, our friend, is also Google, our eneBstween 50% and 75% of DVR owners
fast-forward through the commercials. When very soon 60kS. households are equipped
with DVRs, that means between 25% and 35% of all ad speodiiiyy will be zapped into

oblivion. And, increasingly, advertisers are refusmgay broadcasters for reaching the zappers,
putting yet more revenue pressure on the networks. Anddotay Mr. Viewer skip past the
commercials? Why? Well, for the same reason heoglggbam filters on his computer and
refuses to click on any banner ad at any time for anpnea#/hat is the matter with you people? |
Laughter ] Do you not see how vulgar and inappropriatiesitte is? [ Laughter | Anyway,
advertising people like to give trophies to one anotherrfeative genius, and, you know, and to
parade Tony the Tiger down Madison Avenue once a \&atr if they think people love their ads,
they are sorely, tragically mistaken. For more tlimed centuries, consumers have put up with ads
as part of the deal. It's the quid pro quo, the unspokepaxdirthat provided all of us with free or
subsidized content in exchange for having to sit through 2& yd Mr. Whipple fondling toilet
paper. Yes, some of the commercials are very clevefuaimy, and some of them even worm their
way into our hearts, but, by and large, they are andyal have been a nuisance. To most people,
all advertising is spam -- the proof being that the mdrreaaihnology afforded us the opportunity to
skip them, skip them we have. | mentioned the Intereeer-expanding supply of content. Well,



much of that content, millions and millions of websitand blogs and Facebook pages accept
advertising... which means an ever expanding supply of adtiory. As you know, there is an
immutable principle of economics called the law of sugplgt demand. As supply increases,
prices are pressured downward. And the price that any addveran fetch for any ad anywhere is
going to be reduced, especially online. That's yet anodlason newspapers can't convert their
huge online audiences into big bucks. On display advertiagre competing with 11-year-old
bloggers whose ad space comes very cheap. And on edssifie again, they're competing with
free. As | said, they don't call it a revolution fasthing. And by the way, never mind the ongoing
demand for media in general. Just because people velr@sin't mean they'll pay for it. They've
been trained for the whole history of the Internetdtielve that all content is free. And neither all
the kings horses nor all the kings men can put that HuBwpimpty together again. And if
advertisers won't pay, and if individuals won't pay, thendact is, media and marketing have been
a mutually sustaining yin and yang for, depending on hownyeasure it, 350 years, a symbiosis
that has been simply fantastic for everyone. Wedrgetand subsidized content, Mr. Whipple got
an audience, and media companies got filthy rich, allowiag,know, most of the people | speak
to -- to make a nice, tidy living. It was a magnificenbsystem. But it turns out to have been just
an accident of history, a happy accident, but an adciteretheless. It was an epoch, an epoch in
its waning days, which means -- and I've singled out individnglies, but what I'm speaking of is
not just NBC and The Washington Post, but the entiradwast and newspaper industries. And
I'm pleased to report that magazines are far betteharff hewspapers in exactly the same way it is
much better to have multiple sclerosis than Lou Gehdigease. In the past two years, 900 North
American magazine titles have vanished from the fackeoéarth. According to the Bureau of
Labor of Statistics, in the past year, 86,000 former eygas of the periodical and public
industries have lost their jobs. And there's just neaeo think that that's going to slow down.
Cable's not pictured here, but, you know, that's no hetigtion than the long run than broadcast.
Not only is it exactly as vulnerable to TiVo, it's suiifgg from a sort of autoimmune disease. The
very cable that brings the expensive programming into ouse also pipes in the broadband
which enables you to get virtually the same programmingnemiithout the $100-a-month cable
fee. So, you know, choose your metaphor -- the bodykattatself, being shot with your own

gun -- either way, it is fatal. The last one on iate is Ogilvy & Mather, the global ad agency.
The agency business isn't just a toaster oven, theyagasmess is toast. Because no matter what



anyone tells you, it derives its income from creating@lading large ad campaigns, and the larger,
the more lucrative. But mass is going away, and thecgdausiness model does not adapt to
micro. So, you know, once again, choose a metaphou. thiok toaster oven is a little, | don't
know, strained? Okay, here's another way of looking athink of the people who make and
place ads as not living in 2010 but in 1810. And imagine tharasiorafters of commercials, but
as crafters of shoes. They're cobblers. They're exbblho have for a century themselves earned
tidy livings making custom shoes only to see a steam-pa&toe factory mass producing shoes
for tuppence on the pound. Got the picture? Huh? Okay. I8omtpthis back to where we

began, how would you like to be the guy who earns a livovgieng the cobbling industry? See
what I'm saying? There are toaster ovens, and theteaster ovens. And if my chaos scenario is
correct, I'm the toaster ovenest. Complicating msittadies and gentlemen, and, you know, not to
get too personal here, but | am old. When | started dhisrbusiness, there was one ringtone. [
Laughter ] It went, "ring.” I'm so old, that I've haglo colonoscopies. [ Laughter ] It actually
wasn't too bad. The last one, the results just cam&hey found a couple of small polyps and a
Starbucks. In college, | took chemistry. You know theqaicitable of elements? when | was in
school -- 29 elements. [ Laughter ] Zinc was a runfw, with all of respect to the President, it is
a little late for me to re-train. And that's actualligy I'm here today. My plan "A" was to collect
paychecks and paid healthcare and journalize my way tematiit. But that is not going to
happen. So my plan "B" is to be a scavenger feedirtbehloated corpse of my industry. But,
you know, | don't want to be too negative. | do have sposiive news. As other sessions in
these workshops have highlighted, the very same fone¢site destroying mass media and mass
marketing are creating the most exciting, most inclusnast democratized times in human
history. Thanks to digital tools and conductivity, the posgreft between the media and the group
formerly known as the audience is also happening to atlgtutions -- business, government,
politics, science, the church. It's happened to graphigrdasusic, even sports. The time when
folks at the apex of the pyramid got to dictate to the agdiethe electorate, the congregation, the
customers, that is coming to an end. Ladies and gentjdimeherd will be heard. And the same
sort of thing is happening in journalism. Blogs, Twitter, gzl news sites, aggregation, crowd
sourcing, podcasts -- all power to the people, baby, sgdkito the man. There's only one teensy
problem... [ Laughter ] There's tyrants at the top eftyramid dictating what content the news
audience would receive. That's pretty much the likesef We are the dictators, the



establishment, the elite. When the unruly mob empte®astille, they will repopulate it with us.
Well, | mean, did | not say at the beginning of this pnest@n that | represent something larger
than myself? I'm just a toaster oven. I'm a postestay oven -- the individual standing for the
whole doomed lot of us -- the whole universe of traiegperienced, professional journalists who
for three centuries could maintain the livelihood plying vade. Our numbers are dwindling by
the thousands and thousands and thousands. This isaibhgws. Our society, our democracy
needs me. | mean, not me, but the world of experiandgudgment that I, at least for the
purposes of this slide show, represent. In the shont teews organizations will simply retrench
with painful cutbacks, not only on investigations and eniggpeporting, but on the basis of
monitoring local, state, and national government. Thdiom term will be much worse as
liquidation and consolidation reduces the number of newspapel broadcasters by at least half --
a number | can -- the percentage | can cite with confieléecause I've just now made it up. [
Laughter ] It's going to be a frightfully barren permicchaos for advertising as an industry and for
the media industry it has for 350 years supported. lfotigerun, that milk and honey of digital
innovation will begin to flow, and maybe micropayment e a model that emerges to -- to
guarantee resources and professionalism. But meantoae,dnly see dark clouds with no silver
lining. Okay. Maybe one silver lining. Because if thene'siewspapers, why, then... [ Chuckling
] Thank you very much. [ Applause ]

>> Susan DeSanti: Now we move from reporting on dleésfto getting into some of the proposals
that have been made for ways to deal with the issa¢hdlve been laid out for us to deal with.
Our first panel of this workshop will discuss copyrigggues in journalism, and it'll be moderated
by Suzanne Michel, Deputy Director of the Office of PpiRianning, and Dan Gilman, an attorney
advisor in our office. So, would the panelists and thderators please come up? [ Indistinct
talking |

>> Female Speaker: You good? You good to go? All ripahk you. Thank you.

>> Suzanne Michel: Good morning. My name is Suzanne Midrai Deputy Director here for

Susan, and with me is Dan Gilman. We will be tallabgut copyright. The process of
investigative journalism is certainly expensive, and mostahiytall of everyone in the news



industry would argue that the product of that investigatiengws story itself, requires some
protection so that the news organization can recoupptsnses. But how much protection is a
notoriously difficult question. The answer to that questaises issues that reach far beyond the
content of any one news story and implicates broaderipl@s like free speech, public discourse,
and creativity that always builds on something that chefere. So today we're going to explore
those difficult issues. We're going to talk about hbevlegal doctrines that afford the protection to
that content of news stories, including copyright lana the hot news doctrine, can be balanced
with these other principles. To help us with this procaesshave a great panel, and | thank you all
for coming today. We have Professor Yochai Benklen wlhe Berkman Professor of
Entrepreneurial Legal Studies at Harvard Law School, anthtdty Co-Director of the Berkman
Center For Internet And Society. He's also the autharfascinating and insightful book relevant
to this topic, "The Wealth of Networks: How Social Pradut Transforms Markets and Freedom.”
Next we have Professor James Boyle. James is tliarWNeal Reynolds Professor of Law and
co-founder of The Center for Study of the Public Domaiat &@uke Law School. He is also the
author of an entertaining and very readable book. | thankdon't need to be a lawyer to get to
enjoy this one -- "The Public Domain: Enclosing the Conmsrmirthe Mind.” Laura Malone is
Associate General Counsel for Intellectual Properiyrat Associated Press. She's in charge of
protecting, managing, and enforcing the intellectual propgiys of AP, and so you can say she's
in the trenches on this one. Also with us is Jimddaitz. Jim is Senior Vice President and
Deputy General Counsel at News Corporation. He's regpefigr, among other things,
intellectual property matters there. We have with us Rehieri. He is Senior Vice President and
General Counsel of The New York Times, and so dealswibh these issues and the broader legal
issues for his newspaper and organization. And, finBHyce Sanford. Bruce is partner at Baker
Hostetler, where he chairs the interdisciplinary raexdid technology industry group. He's also the
author of several books on the media, free speecHibeh@nd privacy matters. We're looking
forward to a lively discussion. We're going to run flasel as a moderated discussion because |
think these panelists have a lot to share with each.otk®l throw out questions, and we start the
process, I'll ask you to turn up your table tent like . thi§ leave mine as a cue there so that we -- |
can call on you, and we can keep the process goingntltevatart with a bigger-picture question.
Does it matter, these legal issues that we wantk@bout, and how much does it matter? Many
news organizations are facing financial difficulty. Butvhat extent are those financial difficulties



caused by the use of others on the Internet of thenatigews content of news organizations?
Yeah, James?

>> James Boyle: Thank you. | think comparing how HalAfdsi very instructive presentation to
Mr. Garfield's, | think, is a great way to begin thatd | think Hal's presentation really shows how
vanishingly small the -- even the percentage thatpibssible that illicit use of news content makes
up for in the actual problems of newspapers -- both the is6continuing to decline from the
1950s, the fact of disintermediation, where you haveialieed sites providing the same
information, the difficulty in providing illicit businegrodel. Never forget the illicit uses, right?
Where's the illicit business model, right? If you pubélihese things in together, and then | say,
okay, so, what percentage -- supposing we have absolutéygipenforcement of copyright law,
and I'm perfectly happy to enforce copyright law agairestpople who are genuinely taking
whole pieces of content and copying on the Interneitijl, imagine perfect enforcement. | think
it's a vanishingly small percentage of the newspapersgms. So | think that to some extent, |
really think that this is little bit of a distractiorofin a real social issue. The real issue is how is
investigative journalism going to be paid for is the oner¢ edbout a great deal. But the idea that
we solve that potentially by tweaking copyright lawhinhk, is just a fundamental mistake.

>> Suzanne Michel: Yeah? Any responses? Um, yeah, peafessor Benkler.

>> Yochai Benkler: Yes, | unfortunately missed --dese | just flew in, missed Hal Varian's
presentation. So | don't know to what extent I'lldygeating. But it's important to recognize that
we're looking at a business that is used to monopoly +atéghly concentrated industry what is on
the order of 95% of small and midsized towns are singlespaper towns. One major source of
competition is simply the fact that people can get rougimylar news from other places. Other
newspapers next door three towns away, this is a massmponent of the rent -- and, of course,
classifieds, et cetera. So the question is, what tispaay of this are we willing to give up? Are
we willing to actually give up other newspapers being a soufgceve willing to give up the idea
that national and global sources of news becomes anwalyich people get to know the news so
that in some sense they don't need to read the fmagaédr that's brought to the door. In order to
find out the news of the day, they can read The Nevk Yones or The L.A. Times wherever



they happen to be. Those, to my mind, are major questibasve actually want to limit craigslist
or monster.com? And if not, what on earth could wertzgining that's happening here other than
identifying a business source that has succeeded in creatmgues and finding a way of
generating a right to draw the rents back from thereevtieey were lost when trucks did stop
being the only way to deliver local -- locally relevaulvertising.

>> Suzanne Michel: Ken?

>> Ken Richieri: I'll go back to your initial questionvéry much agree. You know, copyright
law did not create situation newspapers and content previderthemselves. | mean, that has
been created by -- by splitting off one of the majeerelie sources -- some of the major revenue
sources -- the cheap one being classified ads from tlientdhat it was associated because it's a
delivering mechanism. That said, | do think that copyr@htor some kind of law that protects
the creation of content online is important for thieison. It may not have caused the situation
that we're in, but if someone is going to -- to supportrthestment that is required to create news,
one needs to be able to monetize that in some kind ypf wad one can't do that if the entire work
product can be taken pretty much instantaneously.

>> Suzanne Michel: All right. Bruce?

>> Bruce Sanford: Yes, Suzanne, | think, you know, going laghkur original question, the -- |
think one of the things that the Commission could ddisentire process is to do some fact-
finding and issue a report that may serve as a basajokind of legislative recommendations or
proposals. Fact-finding in this area has shown, | thnokn a group called a Fair Syndication
Consortium. In one 30-day period, they found 175,000 unlicens=dssiowing U.S. newspaper
content and 112,000 full copies of newspaper contentdairg used in an unauthorized way. The
amount of unauthorized usage -- and that's the point-har@authorized usage of newspaper
content is staggering. And that, | think, is something)wWeaneed some real fact-finding on. |
agree with Ken the copyright didn't cause the probl#raught to be for copyright-like/copyright-
type of protection, such as the sort that England iscuwgidering in their style that just proposed



the Digital Economy Act. That's something that wdlyemught to do in order to try to protect
journalistic content in the digital age.

>> Suzanne Michel: Jim?

>> Jim Marcovitz: Thank you. Going back to your origigaéstion and adding on to sort of Ken

and Bruce's comments. Consumers are, you know, readingcaassing the news.

>> Suzanne Michel: Jim, could you please speak albttider, please? Thank you.

>> Jim Marcovitz: I'm sorry. Consumers are accesantjreading the news, you know, quite
differently than they did, say, 20 years ago. Theretsapletely different type of readership base
as you look at people under 50, under 40, under 30. Newspapavsiling to the PEW Study, you
know, are the primary source of original news reportsu Know, newspaper organizations invest
a substantial amount of time and resources in gathemohgraating original news reports, you
know. We are looking for, you know, a way to get a reammour investment. You know,
copyrights didn't cause this problem, but there are laatsatb could look at that could co-exist
alongside copyrights that could help news organizationtrae to make this investment, being
one of the largest contributors to the worldwide knowledzgeb

>> Suzanne Michel: Laura.

>> Laura Malone: Thanks very much. | want to addaefesv points that were brought up. | agree
with my newspaper colleagues here that we do need ¢kection -- no, copyright law did not
cause the problem. | don't think anybody in this room is contending that copyright law caused
the problem. Copyright law is one remedy that we hawder to protect our valuable content
that we deliver. We're a little bit different at TAssociated Press and sit a little bit differently than
the newspapers ‘cause we are specifically not relyingassified ads, though our customers are,
not specifically relying on advertising, though our cust@age. | can sit and look from my
perspective at all of the different AP stories thatehlbeen distributed to the various different

customers and see how they've been lawfully and legsdlg and also unlawfully, and as you said,



Professor, illicitly used. And | can say absolut€ly dausing -- it causes quite a bit of harm. When
| get a call from a member newspaper, member news oag@mzor a member broadcaster from
somewhere in the country that says, "why am | payingetheembership dues and why am |
paying the fees to you that | have to pay when the gugssthe street is just copying and pasting
and putting it up on his site, and it's all over Faceboakearrybody can access it? Why am |
paying for legitimate reporting --" I'm looking at ydap. | don't mean to be after you. "But why
am | paying for legitimate reporting from the origisalrce, from The Associated Press, or
whatever source I'm paying for when the guy across thet siteng at his computer and retyping
or cutting and pasting or scraping and posting?” | minmse are serious issues that we have to
deal with, so, yes, it does have quite an econorfectef Copyright Law is just one of the remedies
that we can engage. | think Jim is alluding to a fewrathiags. Contract law as misappropriation,

of course, that we can talk about, as well.

>> Suzanne Michel: James?

>> James Boyle: Thank you. 1 think that the callfémt-finding is profoundly well-judged 'cause,
| mean, | think if you compared Hal's speech to Mr. @&rs speech, | don't think I'll insult Hal
when | say that Mr. Garfield's speech was far nemtertaining largely because it was almost -- |
would say about 50% of it was what is commonly believetisamply factually wrong. It's much
more entertaining to be wrong with, you know, cute slitias it is to actually get into data. So,
you know, you can't compete with free. Absolutely. tttslly impossible. No one can compete
with free. If there were free water, the bottled-evahdustry would disappear. It's just happens
not to be true, but it's very entertaining. So, yesgethee illicit copies of newspapers. "A," that's
already illegal. It's a violation of Section 106 thep@right Act, and there are powerful federal
penalties available, both civil and criminal. "B," youngat confuse, as Mr. Garfield's
presentation did, the number of illicit copies witiual negative effect. So he says, "oh, there's
this 'Star Trek' movie out, and it's been downloaded," el ik gives the, forgive me, somewhat
inflated numbers given. | understand why they do thatd then he goes, "and, therefore, it lost
$100 million," right? It's like, yeah, because eachafrthose is definitely someone who would
have paid $8.50, and we currently see no box-office blot&tsuactually in the cinemas. Again,

very entertaining and totally false, right? It's justthetcase. In fact, some big-picture movies are



getting larger revenues. So | think what we have to tmlsat actual impact from illicit copying.
That doesn't mean the number of times the stuff i:=dppight? Nor even the number of page
views. That would be starting to get something. It'sdhegione revenue stream produced by it,
right? That's the first thing we have. And then weehto say, "how much of this is not already
illegal under existing law?” And then we have to séspw much of the remainder should be
illegal?” And I think once you've gone through all of thtisags, the answer in the end is hardly
any and not at all.

>> Susan DeSanti: A lot of this discussion is focugedlioit copying, wholesale copying. There
are other ways that Internet news sites use comamtdriginal news stories, however. Call it the
gray area, call it activity that's perhaps completiédgal under current copyright law. We're
thinking about the news aggregators and the headlines ahakihe Let's talk -- let's focus on that
then -- how much of a problem is that for news orgaioiza to be able to recoup their investment
and investigative journalism? And does intellectual propmpyright law have any role to play in
addressing those issues? Would anyone like to take thaBuyg®, please.

>> Bruce Sanford: Sure, Susan. | think the problem kdfet you do -- when you're talking
about aggregators -- [Clears throat] excuse me -- ycdhade to say, "what specific activity are we
talking about?” And you do have to categorize as Jaayss gou know, from the ones who are
clearly creating copyright infringement to those thatulddave a fair-use defense. And then the
question, if you start litigating those, as a litigatowjll tell you what happens. What happens is
the plaintiffs tend to pick strong cases where theus@-defense is not very viable. And they win
many of those cases, plaintiffs being plaintiffs, aod will find some aggregators going down the
tubes basically in copyright infringement cases. Tk, is almost certain to happen if the
status quo continues. You may find some cases whemggaegator will beat the wrap with a fair-
use defense, and then you will end up with a sort of chaatichbof judicial decisions that are
inconsistent or difficult to apply factually. It does e me if that's the likely scenario that
happens, and | think it is from a litigation standpoirdf this it's in everybody's interest, the
interest of the aggregators, the interest of the beangines, the interest of publishers and content
providers to agree on some sort of rules of the raatl{feey can do that in either a legislative
format or as business matters, but that, it seems toerées to be done before this begins to



disassemble into judicial decisions in the scenaribltpainted. And that's really why | want to
thank the Chairman and the Commission for this initeabgcause | think it is the -- it can be the
fact-finding basis for advancing that discussion, that legye discussion.

>> Susan DeSanti: You suggest we haven't seen thatiditigget. Do you have any sense of why
not? And are you suggesting that there may be more itine?

>> Bruce Sanford: Yes and yes. | think we haven't seémrineh of it yet because | think
business -- it's a matter of business deals. A Itteplayers in the industries are talking business.
They're trying to find a way to resolve it in the marketplaand | think there's a lot of that going
on, a lot of posturing going on. | think there will begltiion coming on. There are going to be
people who feel that they have strong cases thaathade defense, in some situations, with
aggregators is fatuous, to say the least, and they wjlbsuleyou will get some powerful decisions,
| think, in that area. And I think that may or may notb&ames knows a lot more about this than |
do, but that may or may not be good for the fair use defend copyright law because the fair use
defense in copyright law has not really been workingima gym in the digital revolution. It is not
a doctrine, it seems to me, that has really beeades can easily be tested in a digital world, in an
online world, and that's why | think it's probably time toKat this from a legislative standpoint,
public-policy standpoint, and say, "What should the fairdessrine be in this context?” 1 think,
you know, we have this one case in the wonderful "NerkYimes" people who have sued in the
Gateway case, and the expert witness in that casemalde, | think, a very interesting article
about -- or argument about the application of the fardectrine to aggregating against "The New
York Times," in that case, and it really -- He pu thuchstone on the frequency of use and
whether the aggregators were supplanting the economic edbe content, and that, | think, will
boil down to be the test, and | think that, in many casédkbe a very difficult test for aggregators
to meet, because | think their products do supplant the stonalue of the content. 1 think
demonstrably so.

>> Suzanne Michel: Was that Professor Doug Lichtmagsré report?

>> Bruce Sanford: Yes, yes, exactly.



>> Suzanne Michel: Professor Benkler?

>> Yochai Benkler: So, I think it's important to go bagckhe beginning of your question, which is
to say there's a class of behaviors that are legaé¢ahoment. They're legal at the moment
because they reflect a certain judgment about thealiimits and the severe ambiguity of the
benefits of the effective copyright and proprietakglmodels in information production. There's
always a tradeoff between providing some revenue toamerof information creators in
exchange for increasing the costs of others. Informatia opinion are made from information
and opinion. The continuous flow of news through a sysseabsolutely central to all of these
organizations and particularly in a context in which deynew set of lower-cost models -- some
commercial, some noncommercial, some nonprofit, scongpletely voluntary -- is emerging. The
risk of introducing a proprietary-like right as a soluti@stly overweighs whatever discreet
advantages there are, and, again, I'll note how manyeanqind the table said, "Copyright is not
the problem.” Right? So, the question is how precisanamer this is for the particular set of
problems that there is. You could go around and say, "Yow kvitat? People have come up with
solutions that say, 'Let's tax Internet access to @aséisicians and movies.™ That's been a
proposal. That's been a serious proposal on theftabddght or nine years. There's no
fundamentally bigger reason not to simply say, "LeKdniternet access and subsidize newspapers"
than there is to say, "Let's take a subset of produoémsgduce a right that is not itself coherent on
its own bottom as a cause and siphon off revenues sid&dthis industry.” When you have a
system of rules that we know produces inefficient remesknow produces higher cost for
information production, and we know has its own polittbamamic that always ratchets up over
time as you get concentrated interests being interestedending the right and deepening it and
relatively diffuse interests on the other side. 8®an extremely volatile material to use as a
solution that is not fundamentally different from pignsaying, "The threat is the Internet. Let's
tax the Internet and pay these organizations so thekesp doing business in the particular model
that they've done in the 20th century.” I'm not suredlaaiteptable. As to the particular cases,
you know, you're not the first industry to come up agamst tIf you look at Kelly vs. Arriba, at
the search engine, we already know that searching theidantifying discreet little components
that are the basis for them to link is perfectly fige also know from copyright that just taking



the whole content and putting it up there and displatirggniot fine. So, maybe at the margin,
there'll be a poorly decided or a well-decided case tHagjavone way or the other, because judges
will or won't have sympathies in one form or anothad, as you say, the litigation will choose the
best case or whatever it is. But the whole solutgats that this looks at is a highly ambiguous
and problematic solution space for this kind of problem thasdgo the very heart of the fact that
information, when it's controlled, undermines and ineesahe cost of information production

itself.

>> Suzanne Michel: That solution space and those qusstiay be worked out in the courts
through the common law process of interpreting theusardoctrine. Is that a process that you feel
confident in to get us to the right place to provide the ptiote that some need and also the

freedom to use information that others need?

>> Yochai Benkler: No, | don't, actually. I'm notaditthrilled with the way in which courts have
been able to develop fair use doctrine. It's not been ledp@hpuseless, but it's relatively

expensive, it's relatively susceptible to local manipaitatn terms of who the defendant is and who
the plaintiff is so that it's far from an ideal sedti but the baseline current copyright law is one that
tilts against many of the practices that are in the grag and might be the solution and for things
that | don't think anyone around this table argues are i/lsballd be illegal, but won't make a
difference to the revenues of the industries. Thaye&evant. But fair use itself is a highly

uncertain doctrine.

>> Suzanne Michel: Do you have any thoughts on what &bdat that? Is it, like, the worst

situation, worst case except for all of the othersfvido we deal with that, then?

>> Yochai Benkler: | don't think the solution is a gaunent-created new right at all.

>> Suzanne Michel: Okay.

>> Yochai Benkler: | think we have the baseline thathave. There'll be battles within the
political economies that exist. There'll be battlethinithe courts. It'll move a little bit this way, a



little bit that way. There's enough sufficient moneyboth sides to suggest that the litigation won't
clearly go in one direction or another, and a whole set of business models is emerging. Some
of them you'll get global news sites that continue toagsertising and will have much larger
numbers of people looking at smaller sets with morneedfadvertising. You'll have some
nonprofit models. You'll have some hyperlocal modelsu'lYhave some people who are
completely dedicated to professional journalism and ategvilo live with lower returns and able
to leverage the enormous abilities that the Net providesdier to produce new journalism. You
have already the rise of the party presses in the-&rge blogs. It's not as though we're in a
universe where -- | remember this. There were papeheiaarly '90s talking about putting cars on
the information superhighway. If we don't have copyritfere will be no content here. Well, as
it turns out, we didn't quite clamp down on everything, amnarins out there's one or two things to
stumble across on the Net, so it's -- There is an emeggd a particular industry that has used to
extremely high rents in a new competitive environmétis looking for a set of interventions that
will change the present law, create barriers to pastidolms of competition so that it can extract
values. The simplest solution is do nothing. At thisipat's not at all clear that -- Do nothing of
this kind of containing information flow. You can imagsitiations with increasing investment in
making government data more easily available so thatwedialow-cost models can collect. You
can maybe decide that you want to invest some, althougtgmuwant too much of the whole
media environment being supported by government. You mightm@agime subsidies or others.
You might convene about new nonprofit models in one formmnother. You might convene about
how journalism school teach journalists to be thein @mwall-scale businesspeople. There are all
sorts of things you could do other than interjecting thvg nght that's intended to basically make
it more expensive for new business models to find oatt'&/lgoing on there and get people the

information they want.

>> Suzanne Michel: Ken? Thoughts on aggregators?

>> Ken Richieri: Yeah, my comment was so long agonbinsure -- [ Laughter ]

>> Suzanne Michel: Let me take us back.



>> Ken Richieri: I'm gonna go back to the aggregationinktHor one thing, when you look at
the headlines and the links issue, you know, most of tag, giou know, sponsor RSS feeds --
okay? -- which make that easier. So, | think we need torstashel, you know, we are in a Net.
It's called a Net 'cause it's interconnected and thaviangnt news or information site is going to --
that's gonna be a component of that. So, the finsty hwould say is that the word "aggregator,”
"aggregating," is actually too broad a word in some watysoMers a variety of sins, and it covers
some things that aren't even close to being sins. tBmklwhen people discuss, you know,
aggregation, either the good things or the evil things adggitegation, you really need to focus on
what you are talking about. You know, taking the timearasxample -- We have RSS feeds
where we have our content linked out to others, and in miamyraews -- not the news article but
adjacent to the news article, there will be linkstoutther sites who are discussing these same
contents -- same content. And | think that's botlepty appropriate, and that is, in some way,
shape, or form, how the Net is evolving, and that's hewgdnna be. But | would take Bruce's
point. Some people use these tools to create substiitytalt's -- There is, you know, a Potter
Stewart aspect of it, you know, when you see it, andd'lhe first to say that. But that is a
different kettle of fish. I'm not sure they're realyding anything. Don't forget, it is true. You
know, Garfield's presentation was entertaining, but stimgs he said were exactly true. You
know, a 10-year-old kid does have access to everybodytemgw It's not like someone who's --
I'm making an example -- taking "The New York Times" cahtnd putting it on his site is
reaching a population that couldn't, with the same clickiayéte original source of the content.
They're not creating a new market or anything like thabt-exploring worlds, not exploring more.

>> Suzanne Michel: Is substitutability a touchstonen,tf@ how we ought to be thinking about

this -- that our concern is for sites that are sulistg for the original news content?

>> Ken Richieri: Well, it's -- It -- Again, | say tou, it's something you know when you see, to
some extent. | mean, a headline and clean link back ti@tinterrupted by an ad that's designed
to essentially give the user of that site a cue to"¥ay want more? Here it is” -- | think that's
perfectly fine and everyone benefits by that. Whergsotontent is used, oftentimes, frankly, in
ways that don't directly violate copyright but are usedreate an audience at the other site --



okay? -- commentary about your content, your conteugasl to create somebody else's audience,
yeah, that's a substitutability issue.

>> Suzanne Michel: Jim?

>> Jim Marcovitz: To add on to Ken's point, when Kdkstabout "The Times" making available
RSS feeds and the like, you know, he's talking about aiggom-based system where he's
allowing access to those RSS feeds based on permisgldheapermissions that they establish.
What we would like to see is a permission-based econadmye we could set the value for our
content and people come to us and seek permission to usistitike an RSS feed, there are
permissions attached to it. Aggregators would like to Huikkinesses based on the use of our

content. They should come to us to seek permissiobt&anoit on terms that we would set.

>> Suzanne Michel: Laura and then James.

>> Laura Malone: Yeah, | just want to add a littlerbdre to what Jim said, and saying that, the
Associated Press is -- has relationships with the nagjgregators, so | just need to preface my
remarks that way. When we're talking about the usurpegalue of the content, usurping the
economic gain from the original site and from the oagor, one of the things that | think that we
need to talk about is the way viewers and consumergaging their news and the habits in which
they are now consuming their news compared to the wWwegs several years ago when people sat
with newspapers. And I've heard people say a few timese,'®e understand that copyright law
protects when someone takes an entire story and repusiisiteentire story somewhere else
without the permission or, as Jim says, without th& R&mission, even. What we're talking
about is news-aggregation sites where they take headilhkead, which can be, if it's a well-
written lead and a well-written headline, the way ttegch in "J" schools and the way most news
organizations teach their reporters, that's the loé¢dine story, and the way people consume their
news is to look at the top two or three things, reatiqeickly, move on to the next article. They're
not going -- They're not clicking through -- To Ken's pondt clicking through to the original
source to read the entire detailed 'graph 4, 'graph 5, '§raphey've got what they need in the
headline and the lead, which can be one or two 'graphd.that is supplanting what's happening



out there with people not going to "The New York Timestduse they're reading it on Google
News or they're not going to "The Washington Post" 'cthesgre reading it aggregated
somewhere else. And | think that there is a problern thit. We do need to be able to say that
we, the content owners, we, the copyright ownerstaysét the parameters by which people can
republish our stuff. If people want to build sites basethemews that is published by any of the
news organizations, that's great. We'll give them adiee Licenses are not difficult to get, and
they're not terribly expensive. Talk about a barriegritry. It's not that difficult. It's just that
people, because they can do it for free, are doing ftde and assuming that that's all right and
then raising a stink if news organizations bring a copg#igfringement claim or send a DMCA
takedown notice, make a stink and say, "News is fi#hat's the matter with you? Don't you
know anything about the First Amendment? And why are yopikgéhe information away from
us?” So, there's that social thing of the uproar and theewphen news organizations try to
enforce their copyrights. That's a whole bunchhafgs. | just thought I'd throw them out.

>> Suzanne Michel: James?

>> James Boyle: | think some sort of legal clarityehaight be useful. We're talking about fair
use, but, in fact, fair use, although important, is peshhe least important of the limitations on
copyright around which all of this depends. The most ingmbitmitation on copyright, one which
newspapers and the AP use all the time, is the ideassipneand fact-expression dichotomy.
Copyright doesn't cover facts, and it doesn't coversidéad thank goodness for the newspapers,
because if it did, and some of their current proposssisclose to suggesting that it did, they'd be
almost incapable of doing their business, because ifrengotually was the first person to uncover
a fact or an idea, they would be prohibited from usinghiicky, of course, would be devastating to
newspapers, to the First Amendment, to our polityaneral. So, the first limitation is simply that
facts and ideas go immediately into the public domaienéithey're contained within works that
are otherwise originally protected under copyright. Arad thone of the things that people are
talking about here. It's also notable that people kdkipgeabout return on investment. Return on
investment is an extremely important issue for a busimedter. It's very important for us to focus
on the way it gets monetized. It is, however, somegtthat is utterly foreign to copyright law.

The Supreme Court has clarified that in the Feist casthe idea that you get copyright by putting



labor in things or that rights follow labor is not ymirong but, the Supreme Court has said,
unconstitutional, at least under the copyright clause.tiat's, | think, worth noting. So, then, |
think, we can focus on the kinds of uses that are imbegfevith monetization, which, as |
suggested, if you go to the list of things that are actiaifting newspapers and get to the illicit
uses, | think it's small, but take the use by aggregators.eggtgns -- We've really got to
differentiate, you know, Google News as compared to @splgpam blog, that simply scrapes
everything. | mean, these are very different thingd,vae need to think about them differently.
When you get to things like aggregators who simply do a imeadlou know, headlines --
longstanding traditions of copyright law saying that titteany event are not copyrightable, you're
getting very close to what's called "merger," which isféloés and expression are very limited
ways of writing something. As Ms. Malone points outvedl-written lead covers all of the facts in
an intro sentence. There are very few ways ofesging those facts if it's a well-written lead and
it's a story about facts, which means that copyrigbsdd cover that at all because the copyright
has merged with the expression, and, actually, an attengpintrol the expression would be deeply
problematic, problematic in ways that should deeply woewys companies which depend on their
ability to reach out, including into copyrighted contertg extract facts and ideas. So, | really
think that when we get all of these things and we s, if you really don't want to be aggregated,
why don't you put your robots.txt file and just say, you knbdon't want to be indexed?” Well,
the answer is, "But we want to be indexed.” Okay. Wdat to be indexed, and we want
everyone to do that. But we want instead to exeecigght which currently isn't given by
copyright law to make you pay for permission to link throt@the story.” | think that has deep
legal problems, and | think its unintended consequencesiieunassive. There are even some
Constitutional issues, but leaving all of those asidleink the problem there is what Hal Varian
mentioned -- competition. If you genuinely attempt targle for something for which there are
substitutable content, the price comes down to margosi| and marginal cost is close to zero.
That's a problem for all of us, not just for the newspggdsecause then we start worrying about
investigative reporting, reporting that is far away, congwery powerful people who have lots of
interest in shutting people up, right? That kind of stuéf,need to think about how it's gonna be
paid for. | am deeply concerned about that. | payToe"New York Times.” | love "The New
York Times.” | pay for "The New York" -- | get payrfthe other -- | get paid by the "Financial
Times.” | find my relationship with my paycheck deeatyractive. | wish for it to continue, right?



Don't get me wrong -- it's not that I'm not on youesid'm on your side. This is the wrong tool. It
would do a lot of damage, including to you, and it's a masssteadiion from the real problems.

So, | mean, this is not an expression of lack of sympatleyen lack of deep social interest. |
think it's a different point that we're making, whichlsthis really the right venue to address these
issues in ways that don't end up creating more problemghbg cause?”

>> Suzanne Michel: Ken?

>> Ken Richieri: Let me confront that a little bitthink, you know, part of what James says, | do
agree with. | do think that, you know, the ability cfiee to determine whether or not it's going to
be aggregated by using a robots.txt or other protocol is firtd,think we should recognize there's
no law that requires aggregators to use any kind of protédeul.there are some, and Google is
one that does use a protocol, and | think, you know, "limeg§" has elected to be in Google News.
But if it decided not to, it would -- that's perfectly fin®n the other hand, we have many
aggregators, particularly in the mobile world. You kndweytpresent themselves to our servers as
a phone, an iPhone, and, in fact, they're aggregafamse they're inside the system, they're
aggregating hundreds of thousands, if not millions, of pageswe're in their index. And | don't
see why it would do any violence to anybody's copyrightsgthing else to require someone who
-- require an aggregator who wants to show up and indexsjte to present themselves in a
technologically cohesive way so that the site cantalot to be aggregate in the index. | don't see
that as a copyright or any other issue. | think thgberenission-based system in that aspect, and it
ought to be fine. And in many cases, sites make chgosenow, to sign up and be in an index or
certain aggregates, or they may choose to be in sothecdmthers, but that ought to be the site's

choice.

>> Suzanne Michel: Jim?

>> Jim Marcovitz: | mean, adding on to this, | think, iagave're talking about laws that could
coexist along copyright. Hot news is something that cbelboked at. | think what Ken just
brought up about laws around, you know, technological stdadayou know, robots.txt is just
fine. There is no law out there that says, "Yesu ¥now what? Website, you have to identify



yourself as a spider or an aggregator.” You know, robois.great, but, you know, it's very
limiting. You know, people haven't adopted the ACAP-tyaedard yet. It's really about
developing a permissions-based, you know, system to pmple in and out and utilizing

different tools to fight different forms of aggregation

>> Suzanne Michel: Jim, do you see much of a distindi&tween an opt-out permissions-based
system versus an opt-in? And robots.txt is -- you opt ®hey don't have to seek the permission,

but the concept provider can opt out.

>> Jim Marcovitz: | mean, you know, opt-in, you knowt tells you it's an -- it's only opt-out now
because there's nothing that says to someone that yeudabide by these instructions, and |

think you have to shift that paradigm to one that is pesionsbased as opposed to opt-out-based.

>> Ken Richieri: I'm slightly different. | want tagt say If people were required -- if there was a
protocol that spiders were required to adhere to that kadpde, technological way for the sites to

deal with it, I'd live with opt-out. You know, thatieé with me. That's my perspective.

>> Suzanne Michel: Bruce?

>> Bruce Sanford: Suzanne, this is probably a philosoptiisalission between Professor Boyle
and myself that is beyond the scope of this workshop.| 8othink that the whole issue of
whether you recommend some sort of federal law ittheews area in the area of unfair
competition, if you will, to address the unfair taking o€ #xtracting the value of, journalistic
content on the web and whether that is addressed attea ofaunfair competition law or copyright
law is a fair question. James refers to the Feis, aalich is the 1991 case in the Supreme Court
in which the Supreme Court examines the Congressionat inéhind the copyright law. It's not
their constitutional view,. They're doing a legistathistory examination, it seems to me, and
they're saying that Congress did not intend for copytaytto extend to sweat-of-the-brow type of
copyright protection, that copyright law protects the egpion, as James says, not the effort
behind, underlying the thing. But that's a case involving telepldrectories from Kansas, for
goodness' sakes, and | think there's a reasonable disctissi could be had, either on the Hill or



in court, but I would think on the Hill in terms of whadpyright policy should be in the Digital

Age. There's a reasonable question of whether thatcsheutue in the United States going
forward. | think that conversation is gonna be had irogeyand | think you're going to see a
different kind of approach to copyright protection that dedend to some kind of recognition that
copyright should protect the sweat of the brow, should grthe effort underlying the expression.
James may not like that. | think philosophically, hthit's probably the way the go in the Digital,
but that is a discussion that certainly will be haceherthis country and around the world about the

extent of copyright protection going forward.

>> Suzanne Michel: Before we move to that topic, whsohur next topic, and | -- let me ask you,
do you have any specific recommendations or suggestionsnettsag you'd like to see happen

with fair use?

>> Bruce Sanford: | think -- as | said before, | thinkiit'sverybody's interest on fair use to come
to some kind of resolution about practices, businessipeactand uses and abuses of journalistic
content on the web and to deal with that in a markegmalution. | think that's preferable to
litigation, and the history of copyright legislation e Hill, as you well know, is that it is
torturous. It takes a long time, lots of people get inmd)\everybody has their say, and it's not
really suited for speedy solutions. On the other hdndai must -- that dialogue or that discussion
on the Hill has to take place in order to create levefagmarketplace solutions, then maybe it
should take place. Clearly, there are issues abauidaithat may start emerging in litigation and

may advance the situation faster than anyone sees.

>> James Boyle: Suzanne, could | just clarify one Ipgait very, very quickly?

>> Suzanne Michel: Yes. Thank you.

>> James Boyle: Just on Feist, | think it's wortldneg what they actually said. "While it may
seem unjust, the publishers must share in certain sitigatneir work product with others free of

charge. That is not some unforeseen by-product of d@tatacheme, rather it is the essence of

copyright and a Constitutional requirement.



>> Suzanne Michel: Professor Benkler?

>> Yochai Benkler: Not to be outdone by my profesdawlleague, quoting not from Feist,
guoting not from Kansas -- from Kansas phone diredpgaoting from Justice Pitney in
International News Service versus Associated Press, ritit to be supposed that the framers of the
Constitution, when they empowered Congress "to promet@itbgress of Science and the useful
Arts, by securing," et cetera, intended to confer upon omenaight happen to be the first to report
a historic event the exclusive right for any period toaptée knowledge of it.” This beguiling
idea of permissions everywhere -- permissions for whontfen/ "New York Times" reporter

who knows Spanish reads three newspapers from Chile antbgetser insight about what is
going on in the earthquake and how people think -- permissidisen any reporter sits, combines
what they hear with seven other reports they've listéme- permissions? You want to live in a
permissions system that facts are permitted? lttisat-is exactly the point about the fact-
expression dichotomy. We exist in a world where facgs as Justice Brandeis put it, in the same
case. And remember, who were the ones who objectéd tourt in INS v. AP? Our First
Amendment heroes, Brandeis and Holmes. Those weitgvthwho thought the court went too far.
What did the court do in this misappropriation? The Brigevernment wanted to penalize
William Randolph Hearst for opposing U.S. entry itite war, so they blocked off his use of
cables. Associated Press used that fact to competitrantage, and the United States Supreme
Court said, "That's fine.” You can implement the celasarterest of the British government on
internal U.S. politics by applying this right. Thathg source. Who objected to it? The core
lights of our modern First Amendment doctrine. FaassLouis Brandeis said, should be free as

the air to common use. We do not have a permissiotsnsysr breathing.

>> Suzanne Michel: Let's talk about the "hot news" miaet then, which really raises the issue. [
Laughter ] And a difficult and interesting philosophicalie, also. We have a "hot news" doctrine
in our law in the INS case that you mentioned. Do ymitBe contours of that doctrine as it
currently stands as something that, depending on your vietyohelpful to the news industry or
harmful to public discourse? And then after we talk abowmt it currently stands, | think that will
set us up for discussion of whether it should be changaayinvays. Any thoughts on that?



>> James Boyle: | think for the moment, it's really faat's very limited use. | mean, it's used
occasionally because it's only a state right. | thimk used effectively, occasionally, to shut down.
It was used initially by "The New York Times" and "The \Wagton Post" as a concomitant to a
copyright claim which was a little shaky on a sitéha '90s, prehistory of the Internet, to deal with
a site that was framing -- | think it was, in fact a hetvs site, right?

>> Jim Marcovitz: Oh, yeah. That's right.

>> James Boyle: And so you used a New York stategifember right, misappropriation claim
there. But I think no one at the moment would clainy tha "hot news" doctrine is of pervasive
importance. | think it's probably, candidly speakindraboilerplate in a threatening letter or e-
mail that gets sent to people which may have limited &ffiaca situation like the framing sites, but
| don't think it's central at the moment.

>> Suzanne Michel: Laura?

>> |'m gonna surprise you. | disagree. [ Laughter | Hotsrengappropriation is a state right, as
you've identified, and it is a misappropriation right, #melarguments on both sides are, "We have
Feist. Feist says no more sweat of the brow. ®¥é protect it under copyright law.” But the INS
case, which has now been -- Motorola case, the NBAviotdrola versus STATS case, and most
recently we had one in New York, which was Associatesg$versus All Headline News. We
were able to successfully bring at least -- at leasglithe hot news misappropriation claim. The
judge refused to dismiss it on a motion for dismissal,samthe hot news is alive and well, even in
this Digital Internet Age, at least in the state efaiNYork, which was good for us. Hot news
misappropriation does protect what you could call "swegtebrow.” It protects people. It
protects the news organizations who are sending theirteepout at a cost, and that cost is not
just dollars and cents, that cost is also lives, tieietare people who are sitting in their homes at
their computers, reading what the AP has reported, attaamal retyping it, sending it, and
reselling it, so there's the free writing that happertserd are direct competitors -- the Associated

Press losing its customers because they were able toggerit at a lower cost from the person



who sat in his living room and retyped the stories anplpgtd the Associated Press' credit off it.
There's a disincentive for -- if the news organizatamsnot going to be able to continue to sell
their product and still have to spend the kind of money asdi say, cost in lives, in order to get
that news reported and distributed and disseminated to pgbplevant the information, there's
gonna be a serious disincentive. We're gonna put faperters out in the field. We're gonna
have fewer people and fewer bureaus out there. We're gpanadewer people to read those three
Chilean reports, those three Chilean reports that g@ten by people who were there on the site
doing original sourcing and doing original reporting. So,d'tdihink it's just a footnote, though |
do put it in my copyright-infringement letters, as welkely very heavily on hot news
misappropriation. |think it is absolutely appropriate, aght now, it's not codified, it's common
law, and it's not probably in all 50 states -- hasn't bested in all 50 states.

>> Suzanne Michel: Laura, | think part of what Jamestigve been alluding to is that the "hot
news" doctrine as it's discuss in the Motorola casebe viewed as fairly limited. It doesn't hit
every use of the facts of the news that -- that gogémerating. You have to have free writing by a
defendant that actually threatens the existence girihiate itself. So, does that reach far enough

to be useful for you?

>> Laura Malone: That's exactly right, and | totallyee. | think that a good -- if there is going to
be any federalization of hot news misappropriation, sttbabe very narrowly drafted. It has to
absolutely protect the kinds of things that we're talkimgua protecting here. And it should not be
a widely cast net, and it needs to be as strict asétiforth, | think, in Motorola.

>> Suzanne Michel: Professor Benkler.

>> Yochai Benkler: Just a small point -- the narrosenef the doctrine is federalized. NBA vs.
Motorola is a preemption case -- that is to say, @® far can you go in a state without running
afoul of the copyright, the exclusive rights clause the -- and the Copyright Act. And so the
narrowness and particularly that fifth element of yawe to actually threaten with this act the
business model or the other is considered to be fedstaiad a limit, and there are very few states

that have hot news misappropriation, not in the corterews but in the context of exclusive



rights to databases, which was a massive debate @0$he There has been a good bit of work on
the Constitutional limits that the Exclusive Righta@se -- Article I, Section 8, Clause 8 -- places
on the ability of Congress to do something under Articlader the Commerce clause. That would
essentially do an end run around the limitations withénExclusive Rights Clause. So, it's not at
all clear that what's federalized here is the aktititgxpand the right, as opposed to the constraints
on just how far, and that's before you get the FirmeAdment questions, although in principal, the
Supreme Court has been willing to extend a copyright, é\taa i- even though it's -- it's
problematic under contemporary First Amendment doctrirtee core argument there has been, to
the extent that it's existed, not the right to useetimdy else's words. It's a very different animal
when you say, "In order to preserve a public good, ieroia serve the public welfare, we, the
government, will prohibit you, a person, in your own wordsdbeig a truthful fact over the
limitations of the First Amendment.” Very problematidot at all clear that you want to be in a
universe where your -- Your news organizations are arghatghe First Amendment can allow
the government, in the public interest of expanding welfar say to someone, "You may not
report in your own words a true fact, because if youodyeu will be undermining some global
public welfare concern that we have" -- the flow ofvegvery problematic, both on Article I,
Section 8, Clause 8 and under the First Amendment. Andalgpof this work was done in the
context of databases, where The First Amendment argunaes less central although also
important and -- and the Exclusive Rights Clause played&trger role.

>> Suzanne Michel: James?

>> James Boyle: | think the Constitutional issue fisaly interesting one. 1I'd be happy to get into
that. | don't know how deep you want to go into it, bilirkk there is a fascinating Constitutional
guestion here, and | agree with Yochai that the dataleggslation is an interesting precursor. | do
think it's just worth stepping back. One thing that | likeldas just reflect how wrong | have been
about my confident projections about technology and wtrdrpast, because | find it a useful
corrective. Like, if someone told me in 1990, like, "WAvatuld the model be for putting together
an encyclopedia?” You know, one person has this $&@hoyclopaedia Britannica model, lots of
copyright, lots of trademarks, highly paid editors, whateaed another guy goes, "I'll have, like, a
website, and people can, like, put stuff up,” | wouldn't hagagdht that the latter was a workable



business model. | would have been wrong. | wouldn't Haueght that Linux open source was a
viable generation model. | would have been wrong. And kithat the key here is permissions-
based, and | would separate James and Ken's differeribeslatightly. At the beginning of the
Net, it was an open question whether linking would be E=iomns-based or not. Right?
Beginning of the Web, | should say, not the Net. Thexeeweople who thought, wrongly, | think,
under American law, but who thought that there oughetpdrmissions every time there was any
link to anyone. And you still have people, mainly schiistricts, who write to you, saying, "May

| link to your website?” Right? Just, you know -- itisd of like this is some hoar that has existed
in school districts for some reason. It's sotike what 10-year-olds tell each other about sex.
There's a sort of continuing cycle of misinformatabout copyright law that persists, particularly
in school districts. 1 just find it fascinating. Bahyway, at the beginning of the Internet, if we
had been debating in this room, "Hey, there's this newdwade web thingy, right? So, should
we be permissions-based, or should we be kind of optight? Opt-in or opt-out?” We could
have come up with great reasons why everyone should hawesgien. And it's like, "It's not that
hard. You just have to write to the person and get peomiss link. It's not that hard. You know,
if you want to create a mash-up on Google Maps, you knowjust have to write to all the data
sources that you're gonna get, all million of them, god, know, just get permission. It's not that
hard.” And all that would have prevented is the world wigd, right? But, of course, the people
in this room wouldn't have cared because they didn't kmbat the world wide web was and
couldn't have imagined either its horrific site -- clglafn, piracy, which appears more often than
child porn. That's one of its horrific sides. Childmpoyou know, spam, strangely articulate
Nigerian oil ministers who happen to write to me perfgn@kay, so there's all the bad stuff, but
there's also this amazing world that is being built, &edobint is we would have got it wrong,
dramatically wrong, if we'd gone permissions-based, okdg®, the good thing that we would
have foregone, we wouldn't have cared about becauseuntdave imagined it, right? This,

for me, suggests humility as the guiding principle ofrirgation. Right? And so major changes,
like going permissions-based -- | would say -- | just think that's -- that is going to be so wrong
in so many cases with such tragic results that | waddy push against it. There are actually sort
of criteria that one can work with to have the ldasimful government intervention, right? So, you
know, acknowledge you're likely to be wrong about the fut@itbe technology. Acknowledge
you're likely to be wrong about the promise of technolodgck Valenti said that the VCR is to the



movie industry as the Boston Strangler is to the woatane. Within 5 years, it was 50% of their
market, right? So, acknowledge that there are gonmaibeended consequences. The DMCA -- a
laudable attempt by content industries, in some waywat@ct their online access to their stuff --
ends up being used by people who make toner cartridges,Yike,can't do this because it's a
violation of the DFCA.” Garage-door openers, right? matter how precisely we craft the right,
there are gonna be unintended uses. So, | just thinlgthah all of that and particularly given
what we would have got wrong if we'd gone permissionsebagt the web in the beginning, |

just think that that is the real humility with which wkould approach this, legally speaking, and |
actually think that humility has some Constitutionakigss to it.

>> Suzanne Michel: Let's talk about, then, some ofdtislative ideas that have been proposed
for the -- for the "hot news" doctrine with the -klvthe thought of humility and where it might go.
There's been proposals to perhaps clarify the "hos'hdactrine's not been pre-empted by
copyright law, generally. First, I'd like to know, daas/one think that this pre-emption issue is
actually a problem for bringing cases? Is it necedsaave this kind of clarification through a
statutory basis? Another issue that's come up is shbotchews" doctrine be federalized?
Because it is a state claim. Should we have a fedetats? Would that be helpful in bringing
cases? Would it limit our abilities too much to usedacAnd, also, any thoughts about just the
concerns that might surround opening up the legislative gs@céaura, do you have any thoughts

on, in particular, legislation and whether it would @ul not be useful in this area?

>> Laura Malone: | think, too, we rely on it on atethy-state basis. We're lucky, though, we're in
New York and we're able to know that hot news misappriaqnias there. | think the reason for
federalizing it, one of the most compelling reasons; ihat there is some guidance from state to
state, so that there is uniformity from state toestat what exactly what hot news misappropriation
is or is not. |think to that extent, it's probablyyaelpful. Then you don't have to rely on what an
Oregon court is gonna say as compared to a Michigan coarflorida court. When they're

relying on their own line of cases, their own commam liae of cases, then they could get very
different results, | think. So, I think, in that watyprobably would be good to federalize it.

>> Suzanne Michel: The pre-emption issue -- how mudfaisa concern to you?



>> Laura Malone: Not.

>> Suzanne Michel: Okay.

>> Laura Malone: Yeah, it's not a concern to me.

>> Suzanne Michel: Bruce, any thoughts on this?

>> Bruce Sanford: My partner David Marburger and his ecostomnother have written a lot on
that, and they believe that it would be useful to clahy pre-emption issue, and they also believe
that common law state-by-state development would bevayeto go. | think | come down on the
side of the usefulness of the discussion of a federhlew, because what the chief objective here,
as it seems to me, is getting fair and reasonable contmemBsacontent providers and moving to
what Jim calls the permission-based economy. The que#tally is fair compensation for
content. Newspapers do not have an audience probldimk Hal's charts show that. They have
a revenue problem. And I think what this legislation #hdxe designed to do is to -- is to address
what your workshops do, and that is how can we adjust ilma&n era where journalism and
content needs more of an economic funding? Theresgvay bullet in any of these laws -- | think
we all agree on that -- to solve the revenue problemst bah make a material, incremental

helpfulness, and that's the chief reason for doirighink.

>> Suzanne Michel: James?

>> James Boyle: | do think -- | just stress, and | yeadimmend you -- | haven't looked at the
second day of the workshop, which, sadly, I'm not gonrableeto be here for, but to look at the
full range of possible interventions that the governnoerthe FCC might make and really weigh
costs and benefits, there is a persistent, | think akesthat people begin this. "We're just seeking
enforcement of existing law.” "Well, this stuff is oursght? "It's ours, and so we want to just
protect our existing rights.” But, of course, to the ektbat it's just protecting existing rights, then
protect the existing rights. To the extent that it'spmotecting existing rights but actually creating



new ones, federal ones, I think that we really haveeighvthe costs of this intervention, some of
which are unknown, benefits which are unknown, as agtnesilternatives, and there, | think,
there are a great number of alternatives to beideresl. | have to say, and | speak as someone
who's -- I've written in and been paid by the existing meatid, | think I'm probably more likely to
be directly paid by them than future models which are béawvgloped, so I'm a loser on the Net
exchange. But, you know, there really is -- the sbBayle's Law of Technology government
regulation is that there's a pervasive problem which ssaking the current parties who deliver a
particularly useful social service or the social sexviself. Right? You know, the people who --
who sold whale oil -- whale oil for lamps -- you knosould well have come to Congress and say,
"lllumination for reading is a valuable thing. These faawled electric light companies need to be
put out of business," and that would have been the wrong.miahink that the "hot news"

doctrine has real negative consequences. Right noperates as a kind of insider's club. Much of
what is done by newspapers with each other is actpiadlylematic under existing "hot news:
doctrine but would never for a moment be considered litig&n, if somebody -- if Woodward and
Bernstein have the scoop and the same day, thosafactaken out and repackaged, you know,
put into a story in a competing thing, the competitor nepeipes never in a million years gonna
sue so long as credit is given to "The Post.” Rightfat's not what the doctrine says, right? So,
the difficulty is, as you look, you could actually sayow, if this practice were continued, would

it pose a threat to the existence of the model itgelf, know?” You can look at all of these things.
Now, of course, it's an insider world. The people witoked at "The Washington Post" now work
at "The New York Times" and vice versa. They would nesuwe each other. They have extremely
literate, wonderful general counsel who are benign istrabthe decisions that they make.

>> Ken Richieri: I'll take that. [ Laughter ]

>> James Boyle: And so -- And so they don't -- Of seuhey're not gonna -- You know, they're
generally, although they're not always, on the rigle of the fair use issues, and as a result, we
don't see what could happen were these rights to beefultyced in a malign rather than a benign
way. But as new entrants enter the market, thateyeatl's agreement stops existing, and you start
having people saying, "Well, I'm just not sure whether | waugio along with that.” And then you
can have people invoking these rights in ways thaihktnewspapers themselves would find -- and



their successors -- would find profoundly problematichirik that it's much better to focus on -- |
think enforcing the existing states rights to the extesy'th useful -- great. The idea of
federalization, when we know what happens to intellegitaderty rights when they get into
Congress, and it's not pretty -- right? -- and we krimspecial interests that come in and add
things and we know, "Oh, let's just broaden a little dni like, real-estate prices, and I'm sure we
can get something in there for," you know, name your spiabiest, you know? This is a -- this
is a very dangerous process for us to open up with the apersy and | agree, being the most
appealing, the poster children, right? They actually dopar& socially useful function. They
have genuine concerns about the business model. Thanidy, the wrong place to pursue those
concerns, but | understand the inclination. | really ¥elaat happens when you open that up.

>> Suzanne Michel: Ken?

>> Ken Richieri: | have to say | think sort of thelzlanalogy is not a particularly good one here,
just in a sense. | mean, | think what Laura is talkinguéb- and which does exist. There are
entities -- It's a totally one-way street. The tgnexists to report on what "The Times" is reporting
right now. That's what they do. Now, one could sayhe history of copyright solutions, that's the
collective copyright. They're making a judgment thatthing we say is news and only what we
say is news is news. They're just taking it and retigpit. But it's not -- it's not a two-way street.
It's not that they sometimes do things that we take dradaver. It's just people exist solely --
solely to report on what we're doing, which really staation that you can run into with headline
news. | mean, their day job was to look at whateves&& was news and to rewrite it as news.
So, I think that your analogy kind of falls apart on thiainean, whether there's a -- putting aside
whether -- your point on whether the legislativausioh is the right solution, it's a different
problem you're solving for. It's a different problem.

>> Suzanne Michel: Okay. Well, in that kind of circiamce where the user of the content is
rewriting the content, so it might not be protected dyycight, which only reaches expression,
what kind of tools -- Do you have tools other than hets reach that? Jim, you have any
thoughts on that, or is hot news your main way tolreéhat problem?



>> Jim Marcovitz: Well, | mean, | think you look atpysight as one tool to reach that. | think hot
news is another tool to reach that. | don't thinkesemecessary very many other tools in the
arsenal that will reach that sort of activity.

>> Suzanne Michel: Yochai?

>> Yochai Benkler: | think one of the advantages oddministrative fact-finding process of the
kind that you're engaged in is that you're not limit&é, courts, to look at only unattractive
defendants. [ Laughter ]

>> James Boyle: And attractive, please. [ Laughter ]

>> Yochai Benkler: You're so much better at giving comehts than | am.

>> James Boyle: I'm from Scotland. We all focustenpositive.

>> Yochai Benkler: | think that to describe the daygdurnalist or journalism today as one that
looks only to fully funded long trips and three months-aff—- in the hills of Afghanistan finding

a Taliban fighter whereas everybody online just lookstait The Associated Press says is news
and copies it just profoundly misstates the way in Wwhianischaracterizes the way in which the
ecosystem is developing, and though you didn't say it aresupre you would resist my
characterization of that of what you said, the ingilan that the thing you keep focusing on is the
equivalent of a copyist spammer as opposed to undersgamaiia, again, going back to what the if
not unintended consequences, at least not the consequbaues/hich we speak -- looking at
Wikipedia, looking at things like Yelp, looking at the widage of models that have emerged in
various different spaces in the information economye@osystem is developing that includes all
sorts of players. When you emphasize the way in wdnigarticular doctrine will be used against a
particularly unattractive player, you understate trgatige implications for all of the other places
where you're seeing -- As | said, you're seeing the emegge party presses, both commercial and
noncommercial. You're seeing the emergence -- Thegtriormal party presses. They're
mobilized, and, in that regard, actually imposing somerimal party discipline, for better or worse,



if you like parties or not, but imposing some party disisgbn both major parties. You're seeing
the emergence of research centers suddenly being abledd dvely delivering one little particular
discreet paper once in a while but actually being ablegate blogs by people who maybe read
very different materials that become sources forensoiphisticated journalists to begin to read. So,
all of these things will have to move from a systent #ssumes that | can report the facts to a
system where | need to have special relationships, @ittlee aggregate or in the individual. And
that puts a damper. That's the point of losing the waetb,| think it's really important for this
process, unlike a court that doesn't have jurisdictidodk beyond the attractive plaintiff and
unattractive defendant, that you look at the systeffects and that you look at how, given all of
the players, the cost to all of these other modelsneaitease when you try to solve this particular
problem looking at a particular subset of unattractiveiddints.

>> Suzanne Michel: James?

>> James Boyle: And I'd just like to say, particuladyKen and to Laura, if | may -- | didn't
express myself when | was talking about the club.tHiss Right now we don't understand the
unattractive things about the "hot news" doctrine becthgspeople enforcing it are people like
you. You have the First Amendment wired in to yourdsomight? And you are dealing frequently
-- right? So, you're not going to enforce it in urative ways. You know, | don't particularly like
the sploggers, either. We might disagree about theplartiegal resolution that's appropriate.
Let's Take a concrete example. Remember the spdlitital activist-flmmakers who broke the
ACORN story, the -- So, they go in and they get thesatpterrible stuff on -- on film. So, these
people are highly politically motivated. They do something gecially valuable, which is they
bring certain facts to light, right? But they're prlyanot gonna be repeat players. That's actually
-- indeed, they aren't members of the club. Now, im&agiith the "hot news" doctrine in place --
So, here's big news, right? This is really big news. @&hdf you guys are going to report it --
rightfully so, right? But now they're saying, "Welttaally, | have this new federal 'hot news'
doctrine. Isn't it nice? It's really spiffy. And Inot sure -- | think 'The New York Times' are a
bunch of liberal milksofts, and I think they're gonna piug,lia different spin on it. They're gonna
say, 'Is this really representative of what the orgawzatoes?' So | just really just don't want them
getting access to these facts. And now give them &dkdathat allows them to at least to slow



down your reporting -- and time is of the essence, attitenews" doctrine makes clear. Right?
My point is, you have all had a sense of how hot newsespbécause the people enforcing it are
the people whose interests are, broadly speaking, lsommdgruent with our social interests and
access to the news. That would not be the case inet brave online world. That's my point,
right? And that's why you, too, should be more scareditttank you are about the possible
consequences, because deep in your hearts, you're gomg:dide on. I'm not gonna enforce

this. These academics make up pretty good stories, boetlar gonna go out and do that.” |
actually largely believe you. But that's not the pdmetzause it's not you I'm necessarily worried
about. It's, on the one hand, the people who thinlarilget the real-estate prices locked up so that
people don't get immediate access to those," and tharmaOn the other hand, it's the people
who are politically motivated, have broken a big stang they want to shut down access. | could
spin you 20 other parades of horribles, right? The psiohce you acknowledge there are new
entities breaking the news -- and we have to acknowldage-tthen you have to acknowledge that
the rights holders are not just you. And they will tigerights in ways that you as well as we will
not like. So, I think that's the club point. It's rolt's not the -- | agree. They are just -- It's

complete -- They are parasites. Parasites, occdlgicar@ using it.

>> Suzanne Michel: In our last five minutes, let's thin&d search engines a little bit. There
have been some proposals that perhaps the cachingiestfisearch engines, the copying of a
web site in order to index it, should be considered cgpyinfringement. Reactions, either
positive or negative, to that raises a host of questios it copyright infringement now? Should it
be? What would be the implications if it were? Brud&ink you had some suggestions about
this.

>> Bruce Sanford: Well, that's the big elephant inrtiman in the book publishers' case, again,
obviously, and it's an open question, an unresolved judjo&stion as to whether it's -- The search
engines believe it's not copyright intervention, aneofieople can argue that it is, and it hasn't
really been resolved. Again, | think this is an issuere/itemakes -- what is important is maybe a
marketplace solution and discussions between the seagates and people who feel that what
they've done is copyright infringement. And that's wiwat see going on, and you just have to
resolve or settle the book publishers' case, whichanayay not -- may or may not be successful.



>> Suzanne Michel: Doesn't any market-based solutiomreatfoundation of some kind of
intellectual property right, though?

>> Bruce Sanford: Yes, | think it does. The questiomhsther the activity of the search engines
in -- in caching and copying and then making some sort oategeeommercial use of the material
that they copied is whether they're gonna have a faidatense or not. And the strength or
weakness of that fair use defense is obviously gonna be depempda the facts of the case. And
what -- | think everyone believes it will turn ontliee repetition of the commercialization in this
substitutability of the usage and whether some valueeoddhtent or the journalistic content is
being extracted by that process. As | said, | think thatidhether it's book publishers or
newspapers arguing it, that's the issue for that désecertainly one that can be resolved again
with -- with the approach that England is taking by trym@ddress these issues in a legislative
format. And even as one who said that copyright+digcussions of amending copyright law is
torturous on Capitol Hill, I do not agree that's not adymEason to engage in the legislative
discussion and debate, and the healthcare debate onlChpitortuous. Many legislative
processes are torturous. That doesn't mean you shalddh#m and have the conversation about
how copyright law should apply in a digital or an onkwerld or whether it should be adapted
judicially by courts, which may be far more uncomfortabkethe professors have suggested, in
trying to take a 1909 and 1976 and other copyright laws th&y dead't foresee the usage and
apply them to some specific fact situation. So, I'nlyreaat the end of the game, | really think
there should be a legislative discussion about that.

>> Suzanne Michel: James, one point | took out of yooklwas that sometimes creating these
kinds of property rights gives content producers comtvel technology. Do you have any
thoughts about that?

>> James Boyle: | think so. There's a nice analogythetd_arry Lessig points out, which is that
in the early days of aviation, property owners maeevdry reasonable argument that under the
real-estate laws that we had all learned in propertytiat your property extends infinitely from a
point at the center of the earth out to the farthemthes of the universe, since nothing greater than



American property law could obviously be imagined -- no grgadwer. And so people started
saying, "These newfangled airplanes, commercial aieglacan't fly over my land ‘cause they're
violating my property rights.” And it took the courts metry long to go, "This would be a
disaster," right? "This permissions-based system waeilal complete disaster. We would lose, as
a society, far, far more than we could possibly gafBirhilarly, any system which makes it a
copyright infringement to index the web -- let's stathvindexing it. You're supposed to promote
science and the useful arts. Any system that bagsayls that, you know, "Hal has to write
individually to every website and say, 'Hey, guys, canngex you?” is a disaster for copyright,
for Article I, Section 8, Clause 8, so, | mean, ittisaster for knowledge. It makes the web
effectively useless, because you simply -- stuff'setheut you can't find it, right? So that's -- So,
an opt-in system is -- is terrible. An opt-out systerhich we largely have through robots.txt, has
worked quite well, and, thank God, Congress hasn't got invariverssing it up yet. We can
always look forward to that with great happiness. Tdshing -- caching is more complicated,
though from a copyright perspective, there's a copy, yowkim the indexing, right? It may be
stable enough to be perceived or seen if the wronglyldeé@ase of MAI is taken as your basis for
fixation. So, copy is copy is copy, So, to us, it sedifisrent to us for the reasons that Bruce said,
‘cause you're thinking about frequency of use and substliiytalvhereas the copy for the
purposes of indexing is clearly naught. It's covered by rtfangs, including the Perfect 10
Doctrine that Yochai mentioned. So, what would we dweeifgot actually control over caching? |
do think that where the cache simply becomes a sulasting the person effectively under the
guise of being a search engine simply takes it and jtestsaf and says, "I'm just gonna feed you
this," and particularly "I'm gonna feed you with my owndhshthen | think a fair use argument
becomes much, much weaker, so | agree with that. Eatlly -- again, unintended consequences
is the theme, | would like to say. We could effectiveiy up giving control over a technology, i.e.
the technology over the web, to a particular sebotent providers in a way that would be
profoundly anathematic not just to journalism and newddthe entire society. So, | think thank
goodness we didn't legislate on this early and alloweddevelop with this kind of system that we
have, and as soon as you start challenging that majmigerand saying property rights, lest
people specifically waive them -- Well, you know, we knehat the current system got us. It got
us the web. You want to change that fundamental preangehink that won't change the
technology? | think not. So, that's where | wouldlyda¢ scared. Even though I'm perfectly



happy to discuss much more narrowly tailored, specifigt®nis on how you -- what robots.txt
does, a lot of that, | think, is technical rather thegal, and there are lots of things that could be
done under existing law and with existing technology whiahspapers now are experimenting
with. | mean, this is the most vibrant time for bess experimentation in the newspaper world,
which is the last time you want to spend imposing a egallright. Let's see what happens, you
know? Maybe the pay walls will work. Maybe they woWe don't know. Maybe these new
models will flourish. Maybe they won't. We don't knoWou know, this is not the time to drop a

new crystal into the supersaturated solution and seeitdragates.

>> Suzanne Michel: This has been wonderful. We arefoime. If any panelists would like to
make a final comment, please, we welcome that. glitri Well, thank you very much, and please

join me in thanking our panelists. [ Applause ]



