>>DANIEL P. O'BRIEN

Okay, folks. Warren, can you hear us? Great, wecstilt hear you, but we'll definitely
turn you up again when we get into the discussion party.@kacussing the
presentations on RPM today, we have distinguished lega¢@nomic scholar. Our
first discussant is Tim Brennan, a Professor of Puldlcy?and Economics at the
University of Maryland in Baltimore County and a Seniolidve at Resources for the
Future in Washington. Prior to his academic career, Tiredeas an economist at the
Antitrust Division and a Senior Economist with the CauatEconomic Advisors. He
recently held the T.D. McDonald Chair in industrial ecormsnat the Canadian
Competition Bureau, and he has consulted with compettidimorities in Mexico, New
Zealand, Sweden and Uzbekistan. His research coweomd range of topics in
economics, and he's published numerous articles includingtiampgapers on vertical
restraints. Our second discussant today will be RicBaunell, the Director of Legal
Advocacy and a Senior Fellow at the American Antittastitute. He's a graduate of
Harvard Law School where he was an editor of thevVétal Law Review", he's been a
law professor at Boston College, Boston University, liedRoger Williams School of
Law. He's been a litigator with the firm Foley Hoagd his policy experience includes
work with the Massachusetts Office of the Attoriggneral and the Antitrust Division of
the U.S. Department of Justice. He's a contributingpedf the Antitrust Law Journal,
and he's published numerous articles including a recécieash RPM titled, Overruling
Dr. Miles, The Supreme Trade Commission in Action. OKa¥e'll start with Tim.

>>TIMOTHY BRENNAN

Thanks. First of all, thanks, Dan, for the introduttid want to thank, as everyone else
has, Commissioner Harbour's office and John and Dgpoutbing this together. | thank
them not as a producer, but as consumer. | was ab&liere on Tuesday as well, and
I've learned an enormous amount, which I'm still proagssi just told Rick, | guess I've
run out of time to figure out what I'm going to say assauisant just before I got
introduced because of everything that I've learned inattecbuple of days, so | really
appreciate it on that basis. Great to be in the aceie®n the way down here this
morning, | came down from the Gallery Place Metro 8teéind passed the Museum of
Crime and Punishment. I'm sort of hoping for future pamalgbe Dan will organize a
field trip to the RPM wing. They must have their -- iayhey've got a Cuisinart on
display where we can sort of touch it. | just hayevathings | want to talk about. One
of the rules of the game here, everything's coming upca, dut that's okay. We sort of
had to have our presentation sort of together beforene what the people were
discussing were going to say, so the slides | have heeelitle ahead of that, but | am
going to touch on things that people have said that apphigo I'm going to focus
mostly on the single firm side of this, the exclusgide as opposed to the facilitating
collusion issues that Patrick raised, so maybe this appitee to the vertical foreclosure
aspect that he's written on as opposed to the facititatiactice aspect of this. One sort
of thing in my role as a discussant, | will mentioatthwould hope that maybe that the
Tuesday panel and the Thursday panel could engage in wdaithehat there's not a lot
of data on what happens with RPM. They were talkingiatt@t with the facilitating
collusion thing because it's been illegal. On the othed,idaward Marvel had tons and
tons of stories about people who went out of businésgeally on that. | don't have any



independent assessment of those stories, but it sdentnk person said we have a lot
of experience with what happens, and someone saysnie stol'm not sure what the
story is on this. My interest in this issue is rekaadby this particular line from the
Leegin decision, which is essentially that you're timglkabout RPM as an exclusionary
device. And Greg's talked about that to some extentywsmt to talk about basically

four things very quickly because | don't have a lotragti The first is direct exclusion of
harm, the second is indirect exclusion if RPM as bénditating other exclusive dealing
arrangements. Greg's stuff speaks to that a littlatd,some of what Warren had to say
did a little as well, although I'm a little less surdl@dt now. And the last two things are
somewhat more generic, although they've been raised bispbat both Warren and
Patrick have made which I'm going to call this equivalenagjple, which is if X is

legal and Y is no worse than X, should Y ever be illegAhd then some stuff on the
Rule of Reason, practicality things which may be sbsome of the things | think people
who are concerned about the Leegin discussion are @adoeut with some justification.
Okay. On this side of it, let me say first here iha -- we had a conference call
planning out the sessions a week or so ago, and intiinak|\Warren started off by
saying that he and | don't agree on anything, and | don't thertk true. One thing that |
certainly agree with him about is that if there's stningt wrong with RPM, it ought to be
reasonably simple. There's a line about economehatd think people have heard here.
Which is that econometrics is a worthwhile enterptisete's a line if you torture the data
long enough, they'll confess, (laughing) and sometimes Wwget -- | think that

strategic theories are very useful, but there's dungetbout a certain torturing that still
seems to go on if we construct these things with enowgyimgdions and stories,
although I'm not sure whether it's the data being tortoreke judges being tortured
enough that he'll go along or whatever, whatever they gpbut | think that if there is a
general rule to be had, even a Rule of Reason, | thialgoing to be a fairly direct story.
And the direct story that sort of struck me from regdhmat quote that | had before, this
sort of novel, was on exclusion. Now there's -- lfe@en thinking about this, it's probably
what triggered it in my mind. | said and a longer slides@néation, which is, | think
available on the website and some other things will gothis in detail. |1 don't want to
go into it here, but the basic idea is in a very sistiglway that a practice is
exclusionary, like exclusive dealing or something would ltte-1fit ties up a dominant,
and I'll leave dominant in quotes because I'm not sure gxalcdt that means
empirically. The dominant share of a relevant comptitrmarket like distribution or
retailing through the exclusive arrangement and then wthat'sffect of this arrangement
on the price that rivals have to pay for the retailinglistribution, so | would think of

this as being essentially the margin that's left Withretailer to cover the cost of shelf
space or service or whatever it is that we think thatétailers are doing. A number of
things that were enumerated by Howard and Ralph and BamndtieTuesday. Some of
Greg's theories speak to this as well, but I'm quite satehby do too, number 2 and 3
in particular which are variations on a very simtla@me that goes along these lines, and
| think basically just to leave it, | think that RPMud be exclusionary in this way if a
variety of things were met which | somewhat doubt tveuld be. The first if we're
thinking about in single firm terms, a single firm hasmpose it over a dominant share
of a relevant retail market otherwise rivals could @other retailers that offer high
service or whatever it is you think you're getting, thatcovered retailers must have



some limited capacity that's created by this to carryyipe of products sold by the
upstream firm. If you think of point of sale servicd, fifire this retailer who I think is a
good point of sale service, it doesn't necessarily exdadeone else if they can just
hire another sales person to do it. So you need sorefs@pacity limitation, and the
opportunity cost story that Warren essentially usetiGreg essentially used about if |
can make a lot of money I'm not going to retail somglese's stuff, you may think of
as being a limited capacity story of that sort, andabiar outlets can't be acceptable
substitutes, the discount houses are still theréhatfs an acceptable way of doing things,
the rivals could still go to them. So I think the dirextlusionary story for RPM is going
to be a pretty tough one to tell. There's an indireecystmd | think from trying to trace
through the sites in the Leegin decision on this, | thimdk is what the Leegin Court had
in mind, although everybody else here is better atmga®upreme Court Justice's minds
than I am. And the basic story, the reference tseceyptically put in is based on things
that were covered Tuesday, that there's a long standjnghant of RPM that it
essentially leaves money on the table for the retaith the manufacturer could then use
to say if you don't do what | want, I'm going to takeaghis pile of money from you,
and that way you can get the retailer to do things.t'§ baually told of the story of the
manufacturer getting the retailer to do things that we kif like, like servicing the
product or promoting it or whatever. Well, maybe we diik&tit, but that sort of thing,
but one other thing could be that hey, if you carry al'syproduct, I'm going to pull this
pile of money away from you. So and that essentiallije story that | traced down by
trying to track down the sites from the thing that kaiovent through an old paper by
Dick Zurbey (ph) on the sugar cartel, and how it was erfir And that was basically
the story that's in there, although very, very byiefff that is a problem, RPM is ancillary
to an exclusive dealing practice. It's not the problseifitand the harm is making RPM
a contingent reward for not carrying the rival's productn sbosense banning RPM for
that reason would be like banning cash contracts or anytmgnduces a retailer to do
what a manufacturer wants. If you think there's an exsdudealing issue at stake, go
after that, don't go after the means to the end. j@stdvery briefly, then, two other
things that have been sort of come up in this. Onenmesong that | want to -- learn
more about. | hope the presenters talk more abouptrscularly Warren and Patrick
because they both raised it. In this sort of equivalgmmciple, this is something it
looks like it's persuasive to the Leegin Court becausegaieral expectation which has
been questioned by some of the panelists today that theatsno difference at the end
of the day between nonprice and price restraints. | dures®rt of old school enough to
think that if you think that just for horizontal cartétet have -- if you're worried about --
if you want to make price fixing per se illegal, then yoausth make horizontal market
allocation per se should be illegal for exactly thesaeason. It's not obvious in
principle that price fixing is -- that cheating on pribéng is easier to detect than, say,
cheating on a market allocation agreement. My gudbe isarket allocation is probably
a more effective device than this, so | wonder aboutgadicular aspect. Who cares
about intrabrand cartels if complete vertical integrats legal? | think there was an
example about Toyota dealerships in either the Leegisida itself or in the oral
argument beforehand, and while Toyota owned its own idedel wouldn't have any
intrabrand competition anymore, that's perfectly legatice we care about that
suppression, and I'm sure there will be answers for boatt sf -- that don’t entail



banning vertical integration. We'd be happy to find outtwinay are. There are a few
other similarities, too, but in the interest of tifledass up on those and just leave this
guestion about well, should there be an equivalence ple®cEhould it apply at all? So
that's just one question I'll leave, and the last queslidgave is this sort of -- is the
move to the Rule of Reason status. Now, doing RuRReafson is pretty obvious. You've
seen it in the presentations Tuesday and Thursday todsgnee. The Tuesday
presentations arguably you could say well, ignoring anticatiygeproblems, let's look
at benefits, and the things today have been quite appepaaause this is how the
science advances. Ignoring efficiency issues, whatharpotential harms? And if you
think that one side of an equation is zero, it's preasy¢o do it. If you think both sides
in the equation are zero, when reading of the (inaudibé court opinion, | can't think
of a benefit to exclusive dealing, but I can't think of arhaither, so | will find for the
defendant. Then maybe tie goes there, and the harautdecis what if you really do
have things on both sides. Now -- and how do we do thigutitihstruction on now do
the cost benefit test. And let me give -- we've tear Tuesday that price doesn't do it.
We heard today that output may not do it, so testshizedon't seem to be very good.
Let me give a contrasting example. We've known for 4bsye/hat the tradeoffs are in
mergers come there's efficiencies at issue. One eoglee as a separate matter whether
you want to do total welfare or consumer welfare asalipr these things, but if you're
inclined to count them, here’s the rectangle, here’srtiegle, we can go out and try to
measure it, here's how one would do it. How would oni¢ lolere? Especially if we're
talking about strategic theories that are basis fandt not some kind of direct
exclusionary effect of the sort that | was talking @thdmefore. 1'm not exactly sure how
to do this, and this may have some implications. Thareaper that Doug Ginsberg had
-- Judge Ginsberg had in the Antitrust Law Journal some ¢éigo where he basically
looked at the cases -- the nonprice restraint caflewing Sylvania, and | believe his
conclusion was that it was essentially per se ldgapite being officially Rule of Reason,
and | wonder whether that's going to happen again with #nsl so I'll just leave in the
last minute with a suggested standard that hasn't come upehevehich is whatever
happened to our old profit sacrifice test? | confess | @anamig fan of profit sacrifice
tests in general, so | think there are essentiallglatessdefenses, and they should be
applied only in situations where you're looking at excestio something that for
theoretical reasons or other reasons is presumptively.gbactually found the
arguments presented primarily by most clearly to me bgiR&lut by the others on
Tuesday, that the fact that retailers and manufactdoer$ have the same incentives
enough to persuade me that maybe we should think about RR&gality and
exceptionalism terms in which case we say we're onlyggm go after it if we're
convinced that the firm would be losing money but foadsption. So I'll leave it at
that. Thanks very much. [ Applause ]

>>DANIEL P. O'BRIEN
Thank you, Tim. Okay. Michael. Rick. I'm sorry. I'tilldack on Tuesday.

>>RICHARD BRUNELL
Thanks Dan. | want to join in commending the Comnais$or engaging in this
important project and thank you Commissioner Harbour amban and Commissioner



Harbour's office for inviting me to discuss the presentatafrthese distinguished
panelists. Frankly, | was a little concerned aboubtiger of the panels. Procompetitive
came on Tuesday, and anticompetitive is Thursday, and ewe #rat Tuesday's child is
full of grace, Thursday's child has far to go. But I'm reahg to assume that the
scheduling reflects any bias about where the burden of phoafld lie under the Rule of
Reason. And I will concede that Tuesday's paneliste ggte graceful. | am not an
economist and | will try to put the presentations & ¢bntext of the general policy
debate that has surrounded RPM. | should say at the thas@rofessor Shaffer and
Professor Rey’s work was unfamiliar to me before thiskaloop, and I think perhaps to
many in the American antitrust policy community, faample, their articles were not
cited in any of the briefs before the Supreme Coureedin which in my view is
unfortunate because they have much to add to the debatek ykhanSo let me start
with Professor Grimes whose legal scholarship in ti@a & well known. Professor
Grimes emphasizes an important anticompetitive dd?Pd/, namely, the inability of
more efficient retailers to pass along the benefitheif lower costs in the form of lower
prices to consumers which not only elevates prices;reates a barrier to entry to new,
more efficient forms of retailing. Interestingly tliarm was alluded to by the Supreme
Court as far as back as Justice Brennan's concurrertoe \White Motor case. As
sometimes suggested that a manufacturer has no intecestailing the development of
more efficient retailers, but as Bob Steiner pointetdbouT uesday, manufacturers face a
transition and collective action problem in promoting newer cost forms of retailing.
Now, | wasn't really prepared to talk about Tim's presiemta But | did want to mention
that this theory of anticompetitive harm of excluding newere efficient forms of
retailing is highlighted by the recent study on the effé&liminating RPM on books in
the United Kingdom in the mid-1990s, so in a report preparethéoDffice of Fair
Trading by Greg Shaffer's institution, the University oftEasglia, researchers
concluded that the abolition of RPM contributed to theyesand rapid growth of
innovative forms of book retailing, namely Interneltese and supermarkets. But |
would suggest, as Warren does, that the anticompetitive that results from preventing
discounting by more efficient retailers doesn't necdgsanquire industrywide RPM or
an anticompetitive story or model under which a manufectarpressured by dominant
retailer or retailers seeking to exclude more efficrertls. Rather this harm would
appear to be an anticompetitive side effect of RPM tigss of the purpose for which it
is employed, and | think ought to be given weight in thieRfiReason. Let me turn to
Professor Shaffer and Professor Rey's presentatioat Mihd most interesting about
their theories is that they focus on interbrand cditipe, and they offer some support
for the forgotten assertion in Sylvania that RPM almasriably reduces price
competition not only among sellers of the affected produdtquite as much between
the product and competing brands. Professor Rey addrbedeaditional concern that
RPM might facilitate collusion among manufacturers iagtdilers, which has been
important historically as both the Supreme Court aneétiomomists brief in Leegin
pointed out. For Professor Rey, | would simply ask tatvaxtent does his theory
accommodate theories of implicit or tacit collusiorobgopoly pricing because of course
there's some proponents of RPM who argue that a ruiesadrPM is unnecessary to
police cartel behavior because it's already per ggilléut if the principal harm is
oligopoly pricing or tacit collusion, then clearly ther@'sole for -- a rule against RPM to



address that practice. In my mind more interesting tharraditional collusion theories
and perhaps more important are the theories that RRNMecased to soften or dampen
upstream or downstream interbrand competition withoutcatiysion. And | would
reiterate that these theories seem novel to theridareantitrust literature and to me they
explain some important intuitions about the anticonipeteffects of RPM. So
Professor Shaffer's fourth model under which RPM dampenpetition between
retailers carrying different brands, even when otheailegs are not subject to RPM or
particularly when other retailers are not subject RWVRin the upstream market is
competitive. Now, it seems to me, perhaps that'slsimgded, but that when a retailer
of product "A" commits to a price floor, price competitiagainst a retailer of product
"B" is impaired, and this strategic agency theory apparentifirms why to the
economists that might be considered harmful. Thaut g®also perhaps the basis for the
Supreme Court's point that RPM invariably reduces intedopaice competition. Okay.
So some recent empirical work that | noticed actually sapplbe idea that RPM can
raise the price of brands that are not subject to RAMitzere's a study done by the
University of British Columbia which showed that Toyotashaggle pricing policy not
only raised the price of Toyotas in the provinces witeras adopted, but also led to
higher prices of Hondas. So whether this would be comgidenticompetitive or not
under some kind of output test, it is not clear. Nowfdéasor Shaffer's third model,
which involves manufacturers who distribute through ntudlind retailers, built on a
similar intuitive point that placing a price floor on drect A sold through a multi-brand
retailer may lead the retailer to raise the price ofipct B. Particularly when RPM is
designed to increase the retailer's margin on A. &pithcompetitive story that Ben
Klein told on Tuesday turns out perhaps to be an anticonmeettiory, not only because
of the deception concerns that Professor Grimes spéakat because multi-brand
retailers may raise the price of their competing prodexsts when they're not subject to
RPM, and Professor Rey's theory addresses this issue miétiple manufacturers
adopt RPM with a common multi-brand retailers and éasdr Rey suggests that one
should look very skeptically at those situations. Okiagofessor Shaffer's first model
explains another intuitive point, the idea that mactuiieers adopt RPM in order to
mitigate their incentive, to offer wholesale price aesgions. That seems to explain the
common perception of business executives that interséagempetition has an adverse
effect on wholesale margins. Let me conclude by olbsgiviseems to me distinguish
the anticompetitive theories presented here today frenpitocompetitive theories
presented on Tuesday. The precompetitive theories sestart from a strong premise
that a manufacturer having set its per unit wholesale paseno interest in adopting
RPM unless it increases demand, at least in the absésmmificant retail market power
which is assumed to be rare, so consumer and manufaictigrests are generally
aligned. By contrast, the anticompetitive theosiest from the premise that wholesale
pricing is often nonlinear and that the wholesale pricg beadependant on the retail
price. Further retail market power is not uncommon,thadetail price floor can
maximize joint manufacturer and retail profits in athmfsvays that have nothing to do
with increasing demand. In short, there's no reastmrk that manufacturer and
consumer interests in low prices are aligned. Tha@ission is obviously looking for
assistance in identifying markets -- identifying markergfoicompetitive versus
anticompetitive uses of RPM which is quite important,diso critically important is



going to be deciding who bears the burden of proof and whe lukse the burden of
proof is likely to depend on whether one accepts the TuesdBlyursday premises.
Thank you. [ Applause ]

>>DANIEL P. O'BRIEN

Thank you very much, Rick. Okay. First, I'd like to stdf by giving the panelists a
chance to respond or offer comments on the discussents.p&Ve'll start with Greg, |
guess.

>>GREG SHAFFER

I'd like to comment on something that Tim had on onei®§lides. He equated RPM
and exclusion or at least linked the two together, anden&PM and exclusive dealing,
I'm not sure, so | just want to clarify one of my sterwhich was the markup
manipulation story. Let's suppose you've got two products csh#g retail shelf, and
the manufacturer sets a resale price maintenance gordltisct. One of the reasons why
this can be beneficial to the manufacturer it will indtlezretailer to raise the prices of
the other product. You can also get the retailer serdie price of the other product by
simply imposing exclusive deal coming which would be tellingréhtailer to set it at
infinity. But I'm not going there. | don't think th#te idea is to knock out the other
product because the other product is generating profitsdaethiler, and if you try to
knock it out, you'd have to compensate the retailer ®iass of the profits from the
other product. So that's not at all sort of where I'mgaiith this. Still | think there is
room to get the retailers to raise the price becausespareetoo low to begin with
because of competition. So | see the story as thefawnter sets resale price
maintenance on this product, it induces the retailerise the price of this product,
profits overall are higher, so | would stop short of sayirag this is in any way related to
exclusive dealing. You're not going to go that far. Yogdiag to raise prices, but
you're going to stop well short of exclusive dealing.ifSoat's the sense you meant
exclusion, | would disagree. On the other hand, | do thimkt we'll observe is a
decrease in sales of the other product. And in that sgmsenight call that partial
exclusion and maybe perhaps that's what Tim meant,dauhodt equate resale price
maintenance with exclusive dealing.

>>DANIEL P. O'BRIEN
Patrick, did you have any observations?

>>PATRICK REY

I'd like to come back on this issue that has been raise¢lebgliscussants on price versus
nonprice restrictions. My general theme on this y®u look at the (inaudible), it's
difficult to say the price restriction is necessawlorse than nonprice restrictions or the
other way around. What instead we find is that theresoa®e circumstances, specific
circumstances where price restrictions may raise@npetitive concerns. There are
specific circumstances in which nonprice restricticaus raise serious anticompetitive
concerns, and, therefore, this really suggests that evddshot necessarily try to
systematically oppose price versus nonprice restrittidnmore look at both
circumstances in which some or another type of resstnichay (inaudible). 1'd like to



move through this very quickly. If you look at the geh&ypes of arguments first you
have arguments on what | would call the vertical coatthn, within some vertical
structure. Coordination problems between the manufacuckits retail network, and
without going into the equation of whether what is goadHe firm is good for
consumers or society, the short story there islibtt price and nonprice restrictions can
be used to enhance vertical coordinations and Tuesday wonksmbphrough various
examples of this. So it's difficult to use that to makkfference or to argue very
strongly in favor of differentiated treatment of pricersus nonprice restrictions. Then
you have to -- line of argument about the fact thaseéhvertical restraints could be used
to alienate or reduce or weaken downstream competi8onsham vertical agreements
fall into this, Greg had stories that fall into thisdaagain, price restrictions could be
used, nonprice restrictions could also be used to elim{matedible), and we have a
sense of when this can occur. And the last line of aegitii what is the possible
strategic use of those vertical restraints in a vaay is weakened interbrand competition
or upstream competition. (inaudible) The type of retsbms that are usually at the core,
and | concur with your comments, are exclusivity, discratory practices, (inaudible),
it's not really RPM. RPM can be as you say part optbire, but it's not necessarily the
key one. Then you have -- there's been -- you memtitmework | did with (inaudible)
on competition (inaudible) effect which applies to situaiavhere you have a competing
rival or competing franchise networks competing against eder. The idea is that
franchisers or manufacturers marginally could design, fine-the vertical contracts

with their agents, their distributors so as to dampeakeam the rivalry, the intensity of
the rivalry between those vertical structures. Excigerritories could serve this
purpose. RPM does not go. It cannot be a very eftedevice for this because RPM
which gives moderate control of the retail prices toupstream manufacturers result
typically in more intense direct head to head compatiso that's good. That fosters the
rivalry, the intensity of competition between all gteuctures. So this is an area in which
nonprice restrictions could appear in a worse light ghvae restrictions. And then you
have the facilitating practices -- I've already cedethis. | will only make my own
comment on this is to answer the question. Faciggbractice, we are looking here of
RPM are being used as a way to help facilitate eithdrdaltusion or more explicit

forms of collusion that still have to rely on enfarent of the collusive agreement. So
this applies to purely tacit collusion, which cannot be baugother ways. Legal
enforcements -- it's difficult to fight legally purelgdit collusion and even in the case of
more explicit forms of collusion, (inaudible) it'sdyevery successful in fighting those
more explicit cartels, and (inaudible) and | have distaagued in favor of developing
those programs and maybe going even further and offeringdswaorder to fight

those, but the fact remains that it's probably the tast quite a few explicit cartels are
still running and not being caught and RPM could be -- candrégoce those cartels
even though there was some tools that -- that may aligencies to fight explicit forms

of collusion, to the extent that this fight is notieely successful, it may be a good idea to
keep in mind that RPM may be facilitating practice. Hnahe last item on my list

going through in the general theme of how vertical agds can be used to weaken,
eliminate, or dampen (inaudible) competition is in theeaglsere you have multi-brand
retailers and competing manufacturers use the samebraittd retailers, and there



indeed | think RPM, specifically RPM as opposed to other noapestrictions can be a
most serious concern.

>>DANIEL P. O'BRIEN
Okay. Warren Grimes, did you have a reaction to trmudgants or comments on any of
the other points you've heard?

>>WARREN S. GRIMES
Yes, can you hear me?

>>DANIEL P. O'BRIEN
Yes, we can.

>>WARREN S. GRIMES

Great. First of all let me definitively resolve thar@ct pronunciation of the Leegin case.
The Leegin first is located out here in Los Angeles| ils named after Lee and Jenny,
and it's pronounced "legion." Now that we've resolfet tve can more forward with
the less important point. | want to address Tim's com@leout the equivalence
principle. As | understand his point, it would be roughly tifigpu can freely, vertically
integrate, why can't you use less integrative restristsuch as vertical restraints freely
or | suppose another way of saying this or another wayodirlg at this, if you can use
nonprice vertical restraints with relative impunity, winyt price restraints, since in some
cases they have similar or identical effects. Letjust explain my position on this, and
then I'll give the mic back. 1 think not all nonpricatieal restraints are okay. The kind
that | think should be treated leniently are thoseicartestraints that limit distribution,
and the reason | say that is | believe they can deopnpetitive by encouraging
investment by the dealer and the manufacturer brand apddhebe an important way
for a new manufacturer to gain market penetration, digtnbution. So that's one
reason. Another reason for treating market-limitshgtribution limiting restraints more
leniently is that they are self-limiting. Once a maidirer gains preeminence with its
brand, they want wide-open distribution, so theretsamg built-in incentive for the
manufacturer to abandon the narrow -- distribution namgwestraints and move to
wide-open distribution, and at that point | believe phesumption against resale price
maintenance should operate with full force. Thank you.

>>DANIEL P. O'BRIEN

Okay. Discussants, did you have a reaction? Okay? Well,e some questions, and
then we'll take some questions from the audience. Fingtnted to start with some of
the things that Warren Grimes said. You had a slidesiggested that the
anticompetitive effect -- the primary anticompetiteféect of RPM is the loss of
intrabrand competition, okay, and | have to confesswithbut a lot more, | don't quite
understand that because as a general matter manufatkaensre intense competition
because they sell more. And that's was basica#lyge lfocus of what we heard on
Tuesday. So I'm just wondering if you could articulatecesmty what exactly it is about
the loss of intrabrand competition that worries yoet e add one of your themes was
if you have a more efficient retailer and that retas excluded, that could be bad. Well,



a manufacturer has to be concerned about whether gisriosing an efficient retailer
that might be a good retailer to distribute its prodact it would only want to exclude
such a retailer if there were some benefits fromglem And so I'd like your reaction to
that.

>>WARREN S. GRIMES

| think the reason a manufacturer wants resale pricet@mance is to increase its sales,
and that's why -- it's first priority is increasingesglnot helping efficient retailers, so if
I'm a manufacturer and | have a brand at WalMart andttier big retailers aren't
interested in carrying at all or at least not prominestiglving or promoting, | need some
way to get -- some retailers and maybe even the big stowesnt to carry and promote

it. And so | reach for resale price maintenance td.des it does increase output for
that manufacturer but it does so at the expense afexffj for example, efficient Internet
retailers. Some of you may have seen the story inwadl Street Journal” about the
Internet seller of baby furniture who | believe is inxed in litigation now, but this is not
a big firm of the size of Amazon.com or WalMart, se dperation is smaller, and he is
threatened by the fact that a lot of the manufactuwrktise products that he's selling
won't let him discount them anymore, so he's threateitadoaing driven out of
business. | guess the second point, though, is that tesgo up when you have RPM,
and that's one of the consequences of resale pricéemante when you limit retail
intrabrand competition. Even let’s leave aside the gquestf whether it reduces
interbrand competition at the manufacturer level. &hedefinitely some evidence that
it does do that, but let's just talk about what happetieaetail level the prices go up. If
my daughters come to me and say | want to buy thst [dtarry Potter" book, the only
game in town is intrabrand retail price competitiortah't convince my daughters to buy
a different book if it's cheaper. So the only thing thiaés me some competitive choices
is intrabrand retail competition. | readily admit tkfa¢ "Harry Potter" example isn't
typical for all brand selling. If you're talking abdbe choice between a Sony and a
Samsung television set, consumers are somewhat eentg I think to switch brands if
they are charged too much for the Sony, but even if anlieethat, the manufacturers
work very hard to limit intrabrand competition by digfinshing their brand and
convincing the consumer that the Sony has certain featuaethe other brands don't
have. So retail intrabrand competition is of centrgdortance to the consumer and
becomes more important, not less important as brahdgselcreases.

>>DANIEL P. O'BRIEN

| guess | would like the panelists to respond to the ideaftbales go up, we could still
be worse off, for example, if they went up but a neffigient retailer was excluded by
RPM.

>>MALE SPEAKER

| would love to hear from Greg on this who focusesafrse on the sales of the industry.
The premise that the manufacturer wants to increass ktlink with all due respect to
Warren is that the manufacturer wants to increast jprad not sales, and Greg can
explain why that's the case.



>>GREG SHAFFER
No, I would agree. | think the manufacturers' inteiesd increase its profit, and that
doesn't mean increasing sales necessarily. If the griugher --

>>MALE SPEAKER
But my question was if sales do go up and a more efficetailer has been excluded,
how do we feel about that?

>>GREG SHAFFER

First let me talk about if sales did go up. |tried @kenthe point in my talk that the
RPM product -- manufacturer of the RPM product sales agauldp, but you also have to
look at what's happening in sales in the other produbkeicategory. And if overall the
category sales are going down, | would find that to beamfpetitive, and then the
second part of your question how do | feel about exatust --.

>>MALE SPEAKER
No, you just answered the question. You answered idbaseverall sales.

>>GREG SHAFFER

| would look at overall sales. | wouldn’'t focus so machsales of the RPM
manufacturer’s product because you've got efficiencyest@md you've got
anticompetitor stories which suggests that it could go up,thbutk one distinguishing
feature is what's happening to category sales. Thatthimgel would look at.

>>PATRICK REY

In this scenario | agree with Greg that you should lddke picture industry -- the
intermarket level, but looking at the survival or the exist of a particular type of
retailer search is not necessarily a very useful @faletermining whether some action is
wanted or not. If output does raise -- assuming tltsimywide output raises, then that
would mean more consumers find their product that meeisribeds, so that's fine. If in
the process some types of retailers are discoverée textent that this is not going to
lead in the future to a restriction on output and makectimpetition work in the future,
setting that aside, a search would be more interastiedking at the output in prices
than looking at what other retailers that are activéhe type of retailers that are active in
the market.

>>MALE SPEAKER
Okay.

>>MALE SPEAKER

Very briefly, one argument that's been -- I think Warsuggested and it also came up a
little bit on Tuesday was that everybody's sales couldpgdut that's because of this
arms race in promotional activity that RPM induces, lathchk that there's a claim out
there that that's wasteful, in the same way thetaould argue that advertising is
wasteful because it's just basically this thing whemergbody tries to take profits from
everybody else and the gains get dissipated in adverégpwnse which on people who



take that view think is a waste. | don't necessarilyhdt but that is another one that's
out there. On the more -- on the efficient retassue, any long-term relationship means
that in the short run where there's a long-term eghthiring somebody, whatever, that
I'm going to be able to point to an instance because | thatléong-term contract that
there was some conceivably efficient thing that could haggbén the short run that

didn’t because of it. That doesn't necessarily meainittivas an incorrect thing to do.

I'll leave it at that.

>> DANIEL P. O'BRIEN

Okay. | have another question about the parallel widadprse of RPM which was
something that Warren Grimes discussed a little bit aggihiat it's really almost like a
cartel, and | guess I'm wondering how | can draw thatlasion if we thought RPM was
motivated by the desire to induce retailers to want {drs&product as you discussed in
your very first slide. If that were true in an indysaind true for all manufacturers in an
industry, and RPM were used for that reason, | guess wa exgect to see widespread
use of RPM for efficiency reasons so equating that svithrtel | didn't quite understand,
so | wondered if you could expand on that.

>>MALE SPEAKER

Well, | guess | have a couple of reactions. Some yagrsVike Sharon (ph) and Bill
Commoner (ph) wrote about how the wide spread use of RRIMategory could
actually reduce category demand because prices go up aeadssatd, and the
promotion benefits of creating a higher margin aretloshe manufacturer if all the other
manufacturers are providing the same kind of high mar§m|I think it's a more likely
result of widespread use of RPM that the overall cajedemand will go down. | think
from a manufacturer's point of view, manufacturers woatter be the only one in the
category using RPM because then he has this wonderfutimeehat he's providing his
retailers to really focus on selling his brand. Ifrainufacturers are adopted it, what is
going to make that retailer care which brand is sold® fial point about this | am an
advocate of the concern the RPM creates incentivesxfdoitation of consumer
information gaps but that concern disappears or atlergsly disappears when there's
widespread use of RPM in the category because all maatdes have created big
margins for the retailers.

>>MALE SPEAKER

Another way to think of it is if there's widespread usntthe assumption that it was
adopted for efficiency reasons or even for brand pramdtt the local level just is not
going to be true, so we should look for some other exptanal mean Ben Klein was
not -- would not say if you're the tenth manufactai@wvn the road, you'd have any
interest in then trying to get manufacturers' speciftertion in -- at the retailer level
because by definition there's no longer any sort oftglhdihave manufacturer specific
promotion.

>>DANIEL P. O'BRIEN



Any other panelists have response to that point? | duksst understand how
widespread use is inconsistent with manufacturers' using leRhduce retailers to
promote their product.

>>PATRICK REY

First clearly in the case where there is one isdl@ew entrant that uses RPM to establish
his network and launch his product, we probably would ageteaté would be more
open and more sympathetic to the practice, then inasinthen you have RPM across
the board in an industry where we may be more cautiodsyammay want to have more
detailed investigation of what was going on, so in thsppeet, there is some ground for
making the distinction between the two. But evgoii have -- if all manufacturers are
relying on RPM and are doing so for efficiency reasomsder to encourage their
retailers to promote, therefore, again, you would havepetition between rival
networks, or rival franchise networks let's say, whvertical integration could be an
alternative to the price restrictions, then | do netwshy we would not be willing to
accept the fact that if it is efficient to do so,rtlel manufacturers should do so.

>>DANIEL P. O'BRIEN
Okay. | have --

>>MALE SPEAKER

If I could comment briefly. | don't see necessaailselationship between how many
firms are using RPM and whether it's efficient or naothirik you can tell anticompetitive
stories and procompetitive stories when just a singtedses RPM and you can tell
anticompetitive stories and procompetitive stories wlifiras are using RPM, so |
don't really see that this is a criterion that | wouse. If all firms are using RPM, then |
think we've got an output test. If we're worried aboudréet; look to see what's
happening to total output. If output is going up and all firnesusing RPM, then | think
we can dispense with the cartel story, but | then thergéthing | want to communicate
is | don't think you can look at how many firms have R&M decide whether that
makes it more likely to be anticompetitive or procontjpet

>>DANIEL P. O'BRIEN

Okay. | have a list of questions that I'd like to run i&stg and Patrick about the
strategic agency models, but before | do that I'd likake questions from the audience.
Panelists.

>>FEMALE SPEAKER

Yes, I've also been intrigued by the footnote in Sylvaniaresthe Court gives far more
value to intrabrand -- interbrand competition than braad, so if one were going to test
that proposition, do you think there's any empirical eothtic basis that the Court was
looking to when it made that pronouncement? If one weezgue in favor of that, I'm
going to turn to Dr. Brennan to ask you to make that arguarehthen if one were going
to argue against that, is there a basis for giving more talinterbrand competition than
intrabrand?



>>TIMOTHY BRENNAN

Let me say something on both sides of that questiotieadit. The main argument |
think that's sort of the familiar one is that intratd competition is no worse than
complete vertical integration. So that would be --hkhihat is simply it right there. The
one thing on the other side that does sort of strigesnthat one could imagine situations
where the manufacturer has elected to set up indeperedaiirs for its own purposes,
monitoring, that sort of thing, and that those potebigadefits could be subverted if in
fact the retailers were colluding with each otherwinch case if there were a problem,
one would expect that the manufacturer would be thetgfan the lawsuit, not the
defendant.

>>FEMALE SPEAKER
And Professor Shaffer, if you were going to make the @vargument --

>>GREG SHAFFER
The counterargument being -- can you repeat the question?

>>FEMALE SPEAKER

Interbrand competition was given more weight in tigly&hia opinion in the footnote
than intrabrand competition, and | wonder if there'sestimeoretical basis for that, and if
you were going to argue that that's not so, what sorgohaent --.

>>GREG SHAFFER

| think | pretty much agree with Tim on that. It's véard to distinguish -- if we just

look at interbrand competition, the procompetitive articampetitive stories, if there's
just a vertical effect, then you've got -- like | saidgmpetitive and anticompetitive
stories, it's hard to distinguish. But | see most odéhenticompetitive stories as having to
do with effects on interbrand competition where youymdrto -- | wouldn’'t say extend
the monopoly but you are trying to get rivals' prices thigber because that's what's
putting a restraint on your prices, and so that's whyulaviook at interbrand

competition as a key to deciding whether the practiceasl go not.

>>FEMALE SPEAKER

One more question. | look to Dr. Grimes. | know @i had said that that was an
unfortunate footnote and perhaps misguided. Do you have anybhamlgiton that
discussion?

>>WARREN S. GRIMES

Yes, | do believe it was a misguided and unfortunate seaterand | guess | would
disagree respectfully with the view that the only thing yeed to look at -- or the
primary thing you need to look at is interbrand competitibthink Bob Steiner's work is
seminal on this, and he has shown that the two ofeemeaersely proportionate when
there's more interbrand competition at the manufactevel, there tends to be less
intrabrand competition at the retailer level. And hkhfor me, | guess I'm not doing a
very good job of communicating my convictions on this orbalyefs, but brand selling
which by the way is a good thing, brand selling is a wont#ring that allows the



economy to scale for the manufacturer, it createmniriees for the manufacturer to keep
quality control high. There are many, many wonderfulghiabout brand selling that
have moved us beyond the 19th century when our products Mpesbed and of low
quality in many ways. But brand selling is a way of reducbgrbrand competition. It
creates incentives for the consumer to want a pé&titwand, and so when that happens,
that makes intrabrand competition at the retail lelt¢ha more important, and | wish
there were more research and more of an effort batchdemy not only economists, but
other researchers as well, marketing experts, to exammsguestion more closely.

>>DANIEL P. O'BRIEN
Ralph Winter had a question early on.

>>RALPH WINTER

Thanks, Dan. I'm going to ask a question of Patrick.dkatrreally liked your

refinement of the cartel theory. 1 think that's stimg we have to understand and
practice to make sense of certain cases like Electrgellaamps. My question was
about your other theory, the interlocking relationships,theory that even without
coordination across manufacturers you can get monopa@n@rn a market with many
retailers and many manufacturers as a result of rpsae maintenance. So this is the
guestion. Suppose you're a small manufacturer in a ménked,s ten manufacturers and
ten retailers. As the equilibrium -- monopoly pricgigibrium you're proposing is
established, or just about to be established, what preyentss a manufacturer from just
renegotiating your contract with other retailers to uadethe other manufacturers? In
other words, would you review for us the intuition about/hesale price maintenance
inhibits these standard competitive process by which paieedriven down below the
monopoly level in terms of a renegotiation if you like.

>>PATRICK REY

The very point is that if competing manufacturers usestime retailer to carry their
brands, then the retailer can act as a common agsiaially for the manufacturers and
eliminate (inaudible). We know that from (inaudible) aodon. If you have now several
retailers that are competing against each other, tleeargument breaks down except if
resale price maintenance (inaudible) to eliminateititiabrand competition. To put it
another way, if the manufacturers sell at cost aed tise fixed fees or other ways to
recover part of the profits, the retailers has irdabzed the full margin on all the sales of
all the brands, so when the manufacturer is going tothsitetailers and suggest the
renegotiation that you present, the retailer will b@tecessarily willing to go along
because he's the one that gets all the margins givaéhérand as well, so why would the
retailer accept to reduce those things. That's tlaidiible).

>>DANIEL P. O'BRIEN
Patrick, isn't it important in this story that the gawts between manufacturers and
retailers be observable to all retailers to make tiwy stork?

>>PATRICK REY



So as a general remark, whether contracts are publievatggrwhether the price flow is
an industrywide price flow that is known to everyone oethibr those price flows are
negotiated on a purely bilateral basis, and thereforeeafly vertical in nature, that
makes a difference. Whether -- we know that whentreots, tariffs, conditions that a
manufacturer negotiates with a retailer are secritteirsense that they are not observed
by retailers, we know this may prevent the exercismarket power, and it may allow
intrabrand competition downstream competition to perealgistream or prevent the full
exercise of market power upstream. So in that sensarte back on the previous
guestion -- the previous topic if there is no interbranadpetition, so if you really have a
strong market power, then indeed intrabrand competiiay be useful in contrast when
you have a lot of intrabrand competition, we don't nequly that much attention
anymore to interbrand competition. So we know that prieantracts indeed may be a
problem, and Greg and Dan have worked on this and have shewims (inaudible)
arises resale price maintenance can be an effegfiydo restore the exercise of market
power. Let me just note with respect to your -- to drgument that as you mentioned
max RPM is sufficient to restore the exercise ofkeapower, so this is not necessarily
an argument that applied to min RPM assuming that max RRddal anyway.

>>DANIEL P. O'BRIEN

Just to get back to Ralph’s example quickly, so youyangaf a manufacturer and a
retailer could get together and sign a contract in gjwahich you don't allow in your
model, then the equilibrium that you identify, that supptre monopoly outcome would
no longer hold, correct?

>>PATRICK REY

It's not clear. | cannot answer that completelyalnse we have not done that, so | need
to be cautious, but the idea that if one manufacturerfresgshisees or other ways to eke
out profits, the retailer will internalize all thelsa -- will still be there whether the
contract is public or secret. So it remains to be seen.

>>DANIEL P. O'BRIEN
Okay. Tim.

>>TIMOTHY BRENNAN

Very quickly, one thing that Ralph's question brings to minadfar from a good enough
game theorist to be able to analyze models like thia f/0 Just to say for everybody
else out there, is that a lot of times there'srammmaous difference between two and three.
A lot of these models have just two retailers, two nfecturers, whatever, so that what
happens is when one group of those makes up their mind, ydihdea'any competition
left over between the other people who may be doing ®Basone has to be careful about
whether these things have general application and jusk sleenetimes if a model seems
to work out when you just have two at either stageifseaorks out with three.

>>PATRICK REY
| agree with this, but in that particular case, themsibn is straight forward, and actually
in the empirical exploration that was done by myeagues, they extended this



framework if | remember correctly to seven manufacgjreight retailers, plus the
possibility that some manufacturers have multiple ésaand multiple products, plus the
fact that they were private labels on top of thatyndadd this without altering the
thrust of the argument.

>>DANIEL P. O'BRIEN
James Cooper had a question.

>>JAMES COOPER
Greg, this is a question for you really about the -- yonadel number 3, the raising rivals
price model, the retail price where you have RPM --.

>>GREG SHAFFER
Multi-brand story.

>>MALE SPEAKER

Yes, exactly. RPM goes in product A, product A's retadepgoes up, retailer optimally
responded by raising the price of product B. Product B'8 satas decline. What is
manufacturer B's optimal response then? Do they gegipd the retail price decline?
How is this an equilibrium in that sense? Does mantufar B turn around and say it
goes back to the retailer and say I'm going to put a m&k iRPplace because | don't
want to accept -- manufacturer B now is losing profitanufacturer B's prices have
declined because retailer A has upped his prices to make Hiscptess competitive

with the RPM product, so now what is manufacturer Batvig his response after that? So
| wonder if that is a stable equilibrium?

>> GREG SHAFFER

| have two responses. | think in some sense Patrglob&ed at that situation where
you've got multiple upstream firms and both can chom$ave RPM or not have RPM,
but specifically you said isn't manufacturer B worse d¥faybe, but maybe not. | see
what's happening is all retail prices are rising, so matwfar A puts resale price
maintenance on its product, it gets the retailer te ridis product of product B, that
relaxes the constraints that were on manufactuis that it can raise its price. | see all
prices rising and | see profits increasing, and then hogetprofits are allocated along
the various players is kind of a black box. That depend$e contracts that they have.
Manufacturer B is not necessarily worse off from.tHismay be very happy that
manufacturer A has taken the lead and increased all @mcegotten all profits up. It
may be able to capture some of that, but more spetyfeghctly how manufacturer B
will respond, | think that's in Patrick's -- one otfitk's stories.

>>JAMES COOPER

| have one follow-up, just a general question for allrtfeelels. They tend to -- and
correct me if I'm wrong -- rely on downstream competitivhere prices are strategic
complements. Is that true, number one? And, numheritthat a really robust
assumption? | ask that out of curiosity. Is thatgheuld we model prices as strategic



complements or strategic substitutes, and if we switeltwo, how do the outcomes of
the models change?

>> DANIEL P. O'BRIEN

| think he's asking the nature of downstream competiti@nidea that with differentiated
Bertrand (ph) which is usually what you assume in thesgetagou have strategic
complementarity, you could have a different kind of ghigly model in the downstream
market where you wouldn’t have strategic complementantythe question is would
that change things, and I think the answer is well, wet deally know because we
haven't worked through those models, but I'll let Greg answ

>>GREG SHAFFER

Yes, and | haven't looked at that, Jim, and | don'tyeaint to speculate on what would
happen in that case. If you're asking if the retadbmose quantities instead of prices for
example --.

>> DANIEL P. O'BRIEN
| think there are cases, I'm interrupting you Greg whieweould change things. But
there are probably cases where we -- .

>>GREG SHAFFER

But maybe not in this case. | do want to speculate datwant to say that for this multi-
brand story that | told, the retailers need to have qumesr over price. They have to be
able to set the price. If the retailers themselvepartectly competitive and they
basically take the product and don't have any kind of matkep,they're not going to be
raising the price of product B, and so that story won't lmottat case. So I'm assuming
that they have some ability to set their own pricgebta raise prices. That part I'm sure
of.

>> DANIEL P. O'BRIEN
Okay. Bob Steiner is trying to get a word in edgewise ker

>>BOB STEINER

I'd like to get two words in about two topics. One is alnowdbrand competition.
Disciplining retail margins. Has anybody been a ratailber than Bert or a
manufacturer in this room? You know the answer toithyaiu had been. But it's very
well known, I've given a great many empirical exammég, when brands are very well
known, things like Tide have very thin retail gross mardims,manufacturer profit is a
high gross margin as Procter & Gamble does. And irar@bcompetition is what
disciplines retail margins, not interbrand competitidmat's backwards, and the
Commission got it backwards in Nine West. You can Baewith intrabrand

competition between stores on Tide, people know thatidesat store A and the Tide at
store B are identical, and, therefore, the retdilat tries to price Tide higher than another
retailer is going to lose a lot of market share, asd abnsumers take the probable level
of a store's other goods pretty much from the few itdnaisare high profile that they can
compare, so he’s got a lot to lose. Competition betvebfferentiated items are different,



SO you never can rise to the same level as compeéitilong items that consumers know
are the same. And I've written -- Warren referred toall kinds of evidence out there
that retail gross margins are very low on very popt#ans, and that's because of
intrabrand competition is fierce, but on items thatrast popular, retailers can make
consumers change brands within stores, and therefoeadhst changing stores within
brand.

>>DANIEL P. O'BRIEN
Did you have a question?

>>BOB STEINER

| have a question also or a statement on sort of ilgwky by the way, at Sylvania at
note 19, look at the second to last sentence. Nothedast one. The second to last
sentence has the case of the inverse associatioedietwargins. | do have some
guestions about something as to whether exclusive daily aatidoal restrictions -- how
that compares with RPM. If you don't mind I'd like toegixou an example. When | was
at the Federal Trade Commission in the Bureau of Ecissome years ago, and we
had a case against the detergent manufacturers, and wesli@isee whether brand A
got socks whiter than brand B. And the Commission callsdmebody who was an
expert at bundle testing, and this person showed that thkeémwo socks -- they would
wash socks in brand A and one side in brand A and the sth&rin brand B, when
people could see those close up, they could tell whialdlyat the sock whiter. But
when you took the sock in the other room, people couldh'aitel this gave me the
thinking that one of the problems with exclusive dealingpisnatter -- it can be
procompetitive, but you cannot make good price comparisons whehave to visit
many stores, and you cannot make good comparisons of cuaditgerformance
attributes unless the brands are side by side, so ttaexalusive dealing even amongst
procompetitive (inaudible) and on the other hand -- I'midffm taking up more time
than you've planned, but I've written on all of theseg$ij and I've studied them, and | do
want to say that RPM can be more beneficial thdor-that reason than exclusive
dealing. Except for missionary work or a struggling brand3iglvania TV sets. There
you can't use RPM because you don't want anybody toidieem your efforts if they're
successful. And in those cases you will go to excluseading at least for a while.
Thank you.

>>DANIEL P. O'BRIEN
Thank you, Bob. Is there a reaction from the panel?.B

>>MALE SPEAKER

Thank you, Dan. By the way, as former retailer, kagwrith Bob Steiner's view of this,
and | find it surprising that the rest of the world hasbestn more persuaded despite his
really quite tremendous record of analysis and discussidrempirical research, but |
wanted to raise a different kind of a question, morepdlaéical economy question as we
move toward presumptions and the strength of presumptims Dr. Rey said
something | thought was very illuminating. I'd like toyeu all -- ask you all to develop
it perhaps further. It seems to me that a very ingmbrquestion is what is our default in



terms of who should be making decisions about the tefmade? And the information
-- the local information advantage that the retdi@s | think is an important point,
although | would add to it that the retailer is not focusadtly on price. The retailer's
decision on price involves other types of decisions abemwtce and presentation and
promotion, and they all come together in the retailarfel. So | think we have a bit of
overemphasis caused by the microeconomic theorizitgstignoring some of the reality
and the decision-making. My question, though, is whadrthe what thinking do we
have that would put the default position for making decismmthe retailer as opposed
to the manufacturer or vice versa?

>>PATRICK REY

There has been of course recognition of the factinhagany markets, the retailers not
only have more information than the manufacturers, kotlave significant buying
power, and, therefore, in France actually we have geewgy through a series of
regulations and rules trying to supervise and monitor theterelationships are
between manufacturers and retailers, the concern behghe largest of these retail
chains could dictate the terms and conditions to a snaiufacturers like (inaudible)
and Procter & Gamble, so we have this -- in the litesthis has translated into -- in the
economic literature this has translated into both aréteal and nontheoretical study
trying to assess the whole of this bargaining power aflees. In terms of who has the
information of what and who is in a better positiordetermine what should be done, in
particular when it comes not only to prices, but to Wwaett's a good idea to have this
type of product or that type of product or introduce thisuf@abr not introduce this
feature or develop a product that is -- that is bettéeddor specific need, | think that
there is -- we need to do more work on this and thelolerent of the private labels.

For example, in that context it sometimes saysleesaare now better equipped and have
more information and therefore are better placed to meterwhat products should be
put, should be developed, but there has been not much acwgleacademic work on
this.

>>DANIEL P. O'BRIEN

Okay. I'm afraid we're out of time. | think we could Ipebly go on all afternoon. I'm
quite sure we could. But there will be panels in the futuréhe topic, and | would like

to thank all of the panelists for participating today, ande again thank Commissioner
Harbour and her staff for putting together this workshApd hope to see you at the next
workshop on RPM which are not on the schedule yet Hewétwill be some more
coming. Thank you. [ Applause ]



